
CITY COUNCIL
CITY AND COUNTY OF HONOLULU KI

HONOLULU, HAWAII nO. -

RESOLUTION

AUTHORIZING THE EXECUTION OF AN INTERGOVERNMENTAL AGREEMENT
WITH THE STATE OF HAWAII, DEPARTMENT OF TRANSPORTATION, RELATING
TO A MASTER AGREEMENT BETWEEN THE CITY AND COUNTY OF HONOLULU
AND THE STATE OF HAWAII FOR SECTIONS OF THE HONOLULU RAIL TRANSIT
PROJECT FROM KAMEHAMEHA HIGHWAY TO ALA MOANA CENTER, AND AN
AGREEMENT WITH THE HONOLULU AUTHORITY FOR RAPID TRANSPORTATION
(HART) RELATING TO THE CITY’S ASSIGNMENT AND HART’S ASSUMPTION OF
THE CITY’S OBLIGATIONS THEREUNDER.

WHEREAS, Chapter 1, Article 8, Revised Ordinances of Honolulu 1990, as
amended, provides that any intergovernmental agreement or any amendments thereto
which places an obligation upon the City or any department or agency thereof shall
require prior consent and approval of the City Council; and

WHEREAS, the City, by the Honolulu Authority for Rapid Transportation (HART),
a semi-autonomous agency of the City, is constructing the Kamehameha Highway
Guideway, the Airport Guideway, and the City Center Guideway Sections (Project) of
the Honolulu Rail Transit Project (HRTP), which is a fixed guideway system; and

WHEREAS, the Project is proposed to be situated within highway rights-of-way
which are under the jurisdiction, authority, and control of the State of Hawaii,
Department of Transportation (State); and

WHEREAS, the City and the State mutually recognize the need for entering into
an agreement designating and setting forth the responsibilities of each party within the
State’s rights-of-way limits; and

WHEREAS, such an arrangement would impose certain obligations on the City,
thus necessitating an intergovernmental agreement between the City and the State; and

WHEREAS, under Section 17-1 03.of the Revised Charter of the City and County
of Honolulu, as amended, HART has the authority to develop, operate, maintain and
expand the HRTP; and

WHEREAS, Ordinance 07-001 (2007) requires that capital costs to construct the
HRTP shall be paid entirely from general excise and use tax surcharge revenues,
interest earned on those revenues, and any federal, state, or private revenues; now,
therefore.
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CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII No. -

RESOLUTION

BE IT RESOLVED by the Council of the City and County of Honolulu, that the
Council hereby consents to and approves the proposed intergovernmental agreement
that is attached hereto as Exhibit “1” and by reference made a part of this Resolution
which includes and incorporates Exhibits “A” through “I” attached to such Exhibit “1”
(the “Intergovernmental Agreemenf’); and

BE IT FURTHER RESOLVED that the approval by the City Council to
execute the Intergovernmental Agreement is subject to the condition that the City
and HART shall enter into an agreement or agreements, in substantially the same
form as the Assignment and Assumption Agreement attached hereto as Exhibit “2”
and by reference made a part of this Resolution, wherein HART shall agree that it is
responsible for all obligations of the City under the Intergovernmental Agreement
including, without limitation, the obligation to pay for all capital costs to construct the
HRTP, and HART shall agree to indemnify, defend, and hold harmless the City from
and against any and all costs, claims and liabilities arising out of the
Intergovernmental Agreement; and

BE IT FURTHER RESOLVED, that the approval by the City Council to execute
the Intergovernmental Agreement is based upon the understanding and intent of the
Council that any obligation of the City to participate in future highway mitigation-.
including land acquisition and operational traffic mitigations--is dependent on 1) the
City’s agreement that the mitigation is required as a result of a direct impact of the
Project, and 2) the City’s further agreement to the extent of the cost sharing or costs;
and

BE IT FURTHER RESOLVED that the Director of the Department of
Transportation Services (DTS Director) or his designee is hereby authorized:

1. To execute an agreement with the State in substantially the same form as
the Intergovernmental Agreement attached hereto as Exhibit “1”;

2. To execute an agreement with HART in substantially the same form as the
Assignment and Assumption Agreement attached hereto as Exhibit “2”;
and

3. To execute any incidental or related agreements and documents in
furtherance of the Intergovernmental Agreement and the agreement with
HART so long as such agreements and documents do not incur additional
obligations on the part of the City;

and .
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CITY COUNCIL
~s~g~p cITvA~%~g~~oLuLu No. 13-203, CDI, FIJI

RESOLUTION

BE IT FINALLY RESOLVED that copies of this Resolution be transmitted to the
Mayor, the Managing Director, the DTS Director, the Director of the State Department of
Transportation, the Executive Director and CEO of the Honolulu Authority for Rapid
Transportation, and to such other agencies as may be necessary.

INTRODUCED BY:

Ernest Martin (BR)

DATE OF INTRODUCTION:

August 28,_2013 ___________________
Honolulu, Hawaii Councilmembers
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EXHIBIT 1

Master Agreement
Between

The City and County of Honolulu and the State of Hawaii
For

The Honolulu Rail Transit Project
(Sections to and from: Kamehameha Highway Guideway,

Airport Guideway and City Center Guideway)

THIS AGREEMENT is effective this ______ day of , 2013 (the “Master
Agreement”), by and between the STATE OF HAWAII, by its Director of Transportation, whose
principal place of business and mailing address is 869 Punohbowl Street, Honolulu, Hawaii,
96813, hereinafter referred to as the “STATE,” and the CITY AND COUNTY OF HONOLULU
a municipal corporation of the State ofHawaii, whose principal place ofbusiness and mailing
address is Honolulu Hale, 530 South King Street, Honolulu, Hawaii 96813, hereinafter referred
to as the “CITY.” The STATE and the CITY collectively, are the “Parties,” and individually a
“Party,” all as governed by the context in which such words are used.

WITNESSETH THAT:

WHEREAS, Ordinance No. 07-001 authorized the implementation of the Locally
Preferred Alternative (the “LPA”), which is a fixed guideway system between Kapolei and the
University of Hawaii (“UH”) at Manoa, provided that a Minimum Operable Segment (the
“MOS”) of the LPA is constructed within financial constraints;

WHEREAS, Resolution No. 08-261 approved the MOS beginning at UH-West .Oahu
(near the Kroe Center), via Farrington Highway and Kamehameha Highway (adjacent to Pearl
Harbor), to Aolele Street serving the Honolulu International Airport (hereinafter the “Airport”),
to Dillingham Boulevard, to Nimitz Highway, to Halekauwila Street, and ending at Ala Moana
Center;

WHEREAS, the CITY, by the Honolulu Authority for Rapid Transportation (“HART”), a
semi-autonomous agency of the CITY, is constructing a mass transit system known as the
Honolulu Rail Transit Project (“HRTP”) within the MOS which includes the limits of the
Kamehameha Highway Guideway Section, the Airport Guideway Section, and the City Center
Guideway Section, as described in Article I and Exhibit “A” hereinafter referred to as the
“PROJECT”;

WHEREAS, the STATE has jurisdiction over all roads, alleys, streets, ways, lanes,
bikeways, bridges, and airports in the STATE, opened, laid out, or built by the government and
under the jurisdiction of the Department of Transportation (DOT) “STATE”;
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WHEREAS, the mission of the STATE is to provide a safe, efficient and accessible
highway and airport system through the utilization of available resources in the maintenance,
enhancement and support of land and air transportation facilities;

WHEREAS, AIRPORT LANDS arethose lands and facilities owned by the STATE
Department of Transportation, Airports Division, as depicted in the most current Airport Layout
Plan, Exhibit B, Property Map (hereinafter “AIRPORT LANDS”);

WHEREAS, the PROJECT is proposed to be situated within STATE Highway rights-of-
way and AIRPORT LANDS which are under the jurisdiction, authority, and control of the
STATE;

WHEREAS, it is in the public interest for the STATE to permit the construction,
operation and maintenance of the PROJECT and all transit facilities (hereinafter the
“GUIDEWAY FACILITY”) within the STATE Highway rights-of-way and upon AIRPORT
LANDS, subject to the conditions herein;

WHEREAS, the STATE requires that the GUIDEWAY FACILITY not adversely affect
its highway and Airport safety, construction, maintenance, and operations; does not interfere
with, or minimizes to the extent possible, as agreed to by the STATE, the free and safe flow of
vehicular, bicycle and pedestrian traffic, aircraft movements, and Airport traffic; does.not
interfere with the STATE’s existing, planned, or contemplated ffiture use of the STATE
Highway rights-of-way for land transportation purposes and AIRPORT LANDS for air
transportation purposes; and the construction, operation, and maintenance of the GUIDEWAY
FACILITY within the STATE Highway rights-of-way and AIRPORT LANDS are in accordance
with all applicable federal, State, CITY and any other applicable laws, ordinances, and
regulations;

WHEREAS, guidelines outlining safe and rational practices for accommodating the
GUIDEWAY FACILITY within STATE Highway rights-of-way and AIRPORT LANDS are of
valuable assistance to transportation agencies;

WHEREAS, the STATE and the CITY mutually recognize the need for entering into a
Master Agreement designating and setting forth the responsibilities of each Party;

WHEREAS, the STATE and the CITY, by mutual agreement, have identified each of the
Parties’ responsibilities within the STATE Highway and AIRPORT LANDS for the PROJECT,
and thrther, such responsibilities shall be contained in a Joint Use and Occupancy Agreement
and Airport Special Provisions (hereinafter “ASP”) as appropriate, , as set forth in Exhibit “C”
and Exhibit “D” respectively, attached hereto;
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WHEREAS, the CITY has the authority pursuant to its Charter and ordinances to enter
into this Master Agreement and the STATE has been granted the authority to function adequately
in all areas of appropriate jurisdiction including the implementation of an integrated and
balanced transportation system and is authorized under the HRS to enter into this Master
Agreenlent; and

WHEREAS, the Director of Transportation has the authority to enter into this Master
Agreement for the STATE under HRS Section 26-19;

NOW, THEREFORE, the STATE and the CITY, in and for the consideration of the
mutual promises hereinafter set forth, the sufficiency and adequacy of which are hereby
acknowledged, and intending to be legally bound thereby, mutually agree as follows:

ARTICLE I - PROJECT DESCRIPTION

The PROJECT includes, but is not limited to, the design, construction, and maintenance
of the Kamehameha Highway Guideway Section, the Airport Guideway Section, and the City
Center Guideway Section of the HRTP from approximately four hundred (400) feet east of the
Pearl Highlands Station near Kuala Street along Kameharneha Highway (adjacent to Pearl
Harbor), onto Nimitz Highway, to Aolele Street and Ualena Street serving the Honolulu
International Airport, to Dillingham Boulevard, to Nimitz Hwy, to Halekauwila Street, and
ending at Ala Moana Center.

The PROJECT involves the design and construction of approximately 13 miles of
elevated guideway, including the associated roadway modifications and other infrastructure. The
GUIDEWAY FACILITY consists of a two track elevated structure primarily within the existing
STATE Highway alignment and AIRPORT LAflDS, and requires utility relocations,
reconfiguration and reconstruction of the medians, left turn pockets, traffic signal relocations,
signs, pavement markers/markings, roadway widening, pedestrian and bicycle facilities,
removal/relocation of existing landscaping and installation of temporary landscaping,
landscaping irrigation, drainage facilities, stations, traction power substations, gap breaker
stations, and associated grading.

There are fourteen (14) stations along the PROJECT’s alignment: the Pearlridge Station,
Aloha Stadium Station, Pearl Harbor Station, Airport Station, Lagoon Drive Station, Middle
Street Transit Center Station, Kalihi Station, Kapalama Station, Iwilei Station, Chinatown
Station, Downtown Station, Civic Center Station, Kakaako Station, and Ala Moana Station. The
PROJECT includes the Aloha Stadium third track, site improvements for traction power
substations, guideway lighting, miscellaneous electrical/mechanical wayside equipment, sSvitch
machines, sound barrier walls, running rails and insulated third rail (contact rail), and installing
duct banks and system elements/cable frays.
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The Kamehameha Highway Section of the GUIDEWAY FACILITY primarily runs in
the median of Kamehameha Highway and will start at a point approximately 460 feet west of
where the southern Kamehameha Highway right-of-way line meets the northern Farrington
Highway right-of-way line. From here it runs eastward on the south side of Kamehameha
Highway for approximately 1,000 feet and then crosses into the median of Kamehameha
Highway. It continues running in the median of Kamehameha Highway crossing over H-i
Freeway, Moanalua Freeway, and the Aiea Accessramp. After crossing the Aiea Access ramp it
will run on the east side of Kamehameha Highway, crossing over Salt Lake Blvd. and ending
approximately 300 feet south of Kohomua Street.

The Airport Guideway Section of the GUIDEWAY FACILITY continues along the south
side of Kamehameha Highway, continues to Nimitz Highway and turns south along Aolele Street
towards the Airport. It then follows Aolele Street eastbound, crosses through AIRPORT
LANDS (i.e. Airport roadways, automobile parking facilities, landscaped areas, etc.) to the
Airport Station. From there, it continues eastbound on Aolele Street, bisecting AIRPORT
LANDS to Ualena Street and Waiwai Loop east to reconnect to Nimitz Highway near Moanalua
Stream, and continues on to terminate past the Middle Street Transit Center Station.

The City Center Guideway Section of the GUIDEWAY FACILITY starts just past the
Middle Street Transit Center Station, follows Dillingham Boulevard to the.vicinity of Kaaahi
Street and then turns east to connect with Nimitz Highway near Iwilei Road. The guideway will
follow Nimitz Highway’s eastbound direction to Halekauwila Street then proceeds along
Halekauwila Streetpast Ward Avenue, where it will transition to Queen Street. The guideway
will cross from Waiinanu Street to Kona Street in the vicinity ofPensacola Street and continue
above Kona Street to the Ala Moana Shopping Center.

The CITY’s Contractors shall be required to coordinate the safe, efficient, effective, and
continued movement of all modes of traffic through the construction zone(s). Preliminary level
Maintenance-of-Traffic (“MOT”) plans that are based on assumed column locations wete
coordinated with the STATE. The MOT plans will be refined and final&ed during detailed
design work by the CITY’s Contractors.

The existing landscaping is present along most of the PROJECT. With the
reconfiguration and installation of the GUIDEWAY FACILITY columns within the median
shoulder, and within AIRPORT LANDS, it will be necessary to remove certain existing
landscaping and install temporary landscaping until such time as final landscaping plans are
developed.

Utilities relocation will involve both public and private utilities. There will be water,
storm water, sanitary sewer, natural gas, fUel, electrical (both underground and overhead),
communication (both underground and overhead), traffic signals and conduits, some abapdoned
hid lines that are identified as needing to be relocated and removed or capped, and Aim>’ Signal
Corps lines running through AIRPORT LANDS.
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See Exhibit “A” hereto for the PROJECT Map. Should:the description of the PROJECT
change, the STATE and the CITY agree to amend this Article I and Exhibit “A” in an instrument
in writing with a revised description.

ARTICLE H - PURPOSE 01? THE MASTER AGREEMENT

The purpose of this Master Agreement is:

1. To coordinate and minimize the impact of the GUIDEWAY FACILITY on the
STATE Highways and AIRPORT LANDS;

2. To prescribe the respective responsibilities of the STATE and the CITY and
establish cooperative procedures towards achieving the objectives identified herein;

3. To establish the terms and conditions under which the STATE will convey to the
CITY and its Contractors rights to use certain STATE Highway rights-of-way and AIRPORT
LANDS for the construction, operation, and maintenance of the GUIDEWAY FACILITY as
provided herein; and

4. To establish procedures to resolve any disputes between the STATE and the
CITY arising in connection with the PROJECT and the GUIDEWAY FACILITY as provided
herein.

ARTICLE HI - OPERATION AND MANAGEMENT RESPONSIBILITIES

1. For the safe, effective and efficient operations of the STATE Highways system
for the public and for the expeditious, effective and efficient design, construction, and operations
of the PROJECT, the CITY will assume authority, control, operation, and maintenance
responsibilities of the STATE Highways where the PROJECT is within the STATE Highway
rights-of-way during construction of the GUIDEWAY FACILITY;.

2. For the safe, effective and efficient operations of the Airports system the STATE
Airports Division will remain as the authority and assume control, operation, and maintenance
responsibilities of the AIRPORT LANDS, as specifically delineated in Exhibit “B”, Page 3,
where the Project impacts the AIRPORT LANDS;

3. The STATE Highways over which the CITY will assume authority, control,
operation, and maintenance responsibilities are portions of Kamehameba Highway and Nimitz
Highway/Ala Moana Boulevard (“CITY MAINTAINED STATE HIGHWAYS”), which are
more specifically delineated in Exhibit “F”, attached hereto and incorporated herein by reference.
The limits of the STATE Highway rights-of-way over which the CITY will assume authority,
control, operation, and maintenance responsibilities pursuant to this Master Agreement
specifically EXCLUDE the right-of-way limits of the H-l Freeway, the Moanalua Freeway, the
Aiea Access ramp, and the H-I Viaduct;
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4. If the location where the PROJECT is located within the STATE Highway rights-
of-way and AIRPORT LANDS during construction of the GUIDEWAY FACILITY should
change, the Parties agree to amend Exhibit “B” and Exhibit “F” hereto in an instrument in
writing with a revised description;

5. The CITY’s operational and maintenance duties under this Article for the CITY
MAINTAINED STATE HIGHWAYS and GUIDEWAY FACILITY within a Section, except for
the AIRPORT LANDS within the Airport Section which shall be governed by the attached ASP,
shall commence upon the effective date of the Joint Use and Occupancy Agreement of that
particular Section.

6. The CITY agrees to reimburse the STATE for the street cleaning, inspection of
drains and culverts, and cleaning of other areas as necessary and as mutually agreed, subject to
the following:

a. If the work is performed by contractor(s), the STATE shall submit to the CITY
invoices for the work performed; or

b. If the ~vork is a direct labor cost incurred by the STATE, the CITY agrees to
reimburse the STATE for direct labor costs, employee fringe benefits, and
indirect costs related to the direct labor costs incurred.by the STATE subject to
the following:

1. The STATE shall prepare and submit a staffing plan for approval by the
CITY.

2. Eligible reimbursable direct labor costs shall be supported by periodic
certifications or personnel activity reports or equivalent documentation
pursuant to 2 C.F.R. Part 225, Appendix B, Section S.h, including, but not
limited to, timesheets signed by the employee and approved by a
supervisor or other responsible official(s) of the STATE.

3. The employee fringe benefit rate and indirect cost rate to be applied to
/ direct labor costs shall be the prevailing employee fringe benefit rate and

indirect cost rate at the time the direct labor costs are incurred.

a. The STATE shall submit to the CITY a copy of the employee
fringe benefit rate officially established for each fiscal year within
fifteen (15) calendar days of the establishment of the employee
fringe benefit rate.

b. The STATE shall submit to the CITY a copy of the indirect cost
rate approved by the STATE’s Federal cognizant agency for each
fiscal year within fifteen (15) calendar days of the Federal
cognizant agency’s approval of’ the indirect cost rate.
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4. The same labor costs that are treated as indirect costs shall not be claimed
as direct labor costs.

An authorized STATE i~cpresentative shall verify that work by the STATE for the Street
cleaning, inspection of drains and culverts, and cleaning as necessary for areas by mutual
agreement was performed satisfactorily by signing a “Verified and Recommend Approval”
signature block on the employees’ invoices.

7. Once the CITY has assumed the operational and maintenance duties of this
Article over the CITY MANTAN~D STATE HIGHWAYS for a particular Section, the CITY
shall perform the operational and maintenance duties of this Article for that Section until the
STATE assumes the operational and maintenance duties for thatSection as described in
paragraph 13 of this Article;

S. For each Section, the CITY agrees to assume sole authority and control to operate
and maintain the CITY MAINTAINED STATE HIGHWAYS during construction of the
GUIDEWAY FACILITY in accordance with STATE requirements, including, but not limited to,
construction, operations, maintenance and environmental work and reporting as required by law,
rule, or regulation;

9. For each Section, the CiTY shall assume the total operational and maintenance
duties for the CITY MAINTAINED STATE HIGHWAYS during the construction of the
GOIDEWAY FACILITY. The CITY MAINTAINED STATE HIGHWAYS shall be operated
and maintained in accordance with cunen~ STATE policies, standards and guidelines. Such
duties include, but are not limited to, the entire median, from curb face to curb face, for watering,
weeding, fertilizing, mowing, reseeding, cultivating, spraying, mulching, trimming and care of
shrubs and trees, edging, invasive plant removal and other services necessary for care and
median plantings; curb repairs; sidewalk repairs; paving repairs; replacement of dead or damaged
plants; street cleaning; cleaning and clearing of sidewalks, gutters, swales, and ditches; highway
lighting rbpairs and replacement; removal and disposal of trash and debris at no cost to the
STATE, and further take reasonable measures to mitigate, at the CITY’s own costs and
expenses, any and all vehicular and pedestrian traffic safety and congestion impacts on the CITY
MAINTAINED STATE HIGHWAYS during the construction of the GUIDEWAY FACILITY;

10. The CITY shall àomply with the Consent Decree dated September 29, 2005, in
the case of United States ofAmerica, Department ofHealth, State of Hawaii v. Department of
Transportation. State of Hawaii, CMI No. 05-00636 HG, attached hereto as Exhibit “G” and
incorporated by reference (“Consent Decree”), and the latest National Pollutant Discharge
Elimination System Permit issued by the Department of Health, attached hereto as Exhibit “H”
and incorporated by reference (“NPDES Permit”) within the CITY MAINTAiNED STATE
HIGHWAYS and AIRPORT LANDS;
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11. Prior to the effective date of any Joint Use and Occupancy Agreements and the
ASP, the CITY shall at its own expense conduct a site inventory of the site covered by the said
Joint Use and Occupancy Agreement and ASP to identify any existing environmental violations.
The CITY shall notify the STATE of the results of such site invqntory and shall provide the
STATE with all testing results and reports from the site inventory. If the CITY contends that the
site inventory has identified environmental violations, the CITY and STATE shall attempt to
negotiate a mutually acceptable resolution. At and as of the time the CITY assumes the
operational and maintenance duties of this Article for a Section until the STATE assumes the
operational and maintenance duties as described in this Article, the CITY shall be responsible for
any environmental violations that arise out of, are connected with, or are otherwise related to the
CITY’s activities under this Master Agreement and shall be responsible for fines, mitigation
requirements or other enforcement arising from said environmental violations regardless of when
the enforcement action is taken or imposed;

12. For each Section, the CITY shall return the CITY MAINTAINED STATE
HIGHWAYS for that Section to the STATE in accordance with federal and STATE standards,
and shall provide a warranty for any work performed by the CITY or the CITY’s Contractors on
the CITY MAINTAINED STATE HIGHWAYS and AIRPORT LANDS in the applicable
Section for twenty-four (24) months after STATE acceptance of PROJECT work and
maintenance work to the CITY MAINTAINED STATE.HIGHWAYS and AIRPORT LANDS.
Such warranty shall be identical to the warranty required by the CITY of the CITY’s Contractors
for the PROJECT work, a copy of which is attached hereto as Exhibit “I” and incorporated by
reference;

13. For each Section, the STATE shall assume the total operational and maintenance
duties for the CITY MAINTAINED STATE HIGHWAYS for that Section after the PROJECT is
completed and accepted by the CITY in that Section, and the PROJECT work and maintenance
work to the CITY MAINTAINED STATE HIGHWAYS in that Section is accepted by the
STATE, which acceptance shall not be unreasonably withheld. Prior to the STATE assuming
and accepting the operational and maintenance duties for the CITY MAINTAINED STATE
HIGHWAYS from the CITY for a Section, the CITY shall notify the STATE in writing of the
proposed return of the operational and maintenance duties to the STATE for that Section and the
CITY shall conduct a site inspection with the STATE on the acceptance of the CITY
MAINTAINED STATE HIGHWAYS. Should the STATE have any objections to the
PROJECT work and maintenance work to the CITY MAINTAINED STATE HIGHWAYS for a
Section, the STATE shall have thirty (30) calendar days after the site inspection to submit a
statement of written objections to the CITY, otherwise the STATE shall be deemed to have
accepted such work and shall assume operational and maintenance duties over the CITY
MAINTAINED STATE HIGHWAYS for that particular Section. Any written objections by the
STATE shall be appropriately addressed by the CITY for acceptance by the STATE, which
acceptance shall not be unreasonably withheld;
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14. After construction of the GUIDEWAY FACILITY is completed and the STATE
has accepted the PROJECT work and maintenance work for a Section, the STATE will resume
sole authority and control to operate and maintain the CITY MAINTAINED STATE
HIGHWAYS within that Section in accordance with STATE requirements, including, but not
limited to, operations, maintenance and environmental work and reporting as required by law,
rule, or regulation.

ARTICLE IV - DESIGN AND CONSTRUCTION MANAGEMENT CONSULTANT

I. To carry outthe terms.of this Master Agreement in an expeditious, effective, and
efficient manner, the CITY shall procure a Design and Construction Management Consultant for.
the Kamehameha Guideway, the Airport Guideway, and the City Center Guideway Sections to
work under the direction and on behalfof the STATE to review, coordinate, and respond to the
PROJECT design submittals; to coordinate the STATE’s projects and permits for the PROJECT;
to perform required design reviews and construction inspections for the PROJECT; and to
monitor compliance with the Consent Decree and the NPDES Permit;

The CITY agrees that its consultants will work together with the Design and Construction
Management Consultants, and allow the Design and Construction Management Consultants to
review all documents necessary for the Design and Construction Management Consultants to
effectively review, coordinate and respond on the STATE’s behalf.

2, The CITY agrees the Design and Construction Management Consultants shall
coordinate the PROJECT with other STATE’s projects and permits on the CITY MAINTAiNED
STATE HIGHWAYS and AIRPORT LANDS;

3. The CITY agrees the Design and Construction Management Consultants will have
adequate staff to carry out the functions identified in ARTICLE IV, Items I and 2;

4. Office space may be available at CITY offices for the Design and Construction
Management Consultants to conduct activities which are required to be provided at the CITY
office site, including, but not limited to, work space, office furniture and equipment;

5. The CITY agrees to hilly fund the contracts for the Design and Construction
Management Consultailts;

The CITY acknowledges that the Airport Guideway portion of the PROJECT is
substantially different than work on CITY MAINTAINED STATE HIGHWAYS, and agrees to
approve and fully fund subconsultants, as needed by the Design and Construction Management
Consultant, to perform additional work associated with the Airport Guideway PROJECT. The
STATE shall not be held to the CITY’s deadlines in the event of CITY delays in approving such
subeonsultants.

6. The CITY agrees to reimburse the STATE Highways and Airports for direct labor
costs, employee fringe benefits and indirect costs related to the direct labor costs incurred by the
STATE’s staff for the review and coordination of the PROJECT, subject to the following:

9
Master Agreement Between the City and County of Honolulu

and the State of Hawaii for the Honolulu Rail Transit Project



a. The STATE shall prepare and submit a staffing plan for approval by the CITY;

b. Eligible reimbursable direct labor costs shall be supported by periodic
certifications or personnel activity reports or equivalent documentation pursuant
to 2 C.F.R. Part 225, Appendix B, Section 8.h, including, but not limited to,
timesheets signed by the employee and approved by a supervisor or other
responsible official(s) of STATE;

c. The employee fringe benefit rate and indirect cost rate to be applied to direct labor
costs shall be the prevailing employee fringe benefit rate and indirect cost rate at
the time the direct labor costs are incurred;

I. The STATE shall submit to the CITY a copy of the employee
fringe benefit rate officially established for each fiscaL year within
fifteen (15) calendar days of the establishment of the employee
fringe benefit rate; and

2. The STATE shall submit to the CITY a copy of the indirect cost
rate approved by STATE’s Federal cognizant agency for each
fiscal year within fifteen (15) calendar days of the Federal
cognizant agency’s approval of the indirect cost rate; and

d. The same labor costs that are treated as indirect costs shall not be claimed as
direct labor costs.

An authorized STATE representative shall verify that work by the STATE to review and
coordinate the Project was performed satisfactorily by signing a “Verified and Recommend
Approval” signature block on the employees’ invoices.

7. Should the PROJECT be cancelled for any reason, the CITY shall terminate the
contracts for the Design and Construction Management Consultants for convenience.

ARTICLE V - DESIGN

1. The CITY agrees that the STATE will review the PROJECT designs and provide
comments to the CITY;

2. The CITY shall submit to the STATE, PROJECT-related design submittals that
affect STATE Highway rights-of-way on the CITY MAiNTAINED STATE HIGHWAYS and
AIRPORT LANDS. The STATE will receive intermediate and semi-final design submittals for
review. The STATE shall review and accept any design submittals of any facilities that affect
the safety and/or operations of the CITY MAINTAINED STATE HIGHWAYS and AIRPORT
LANDS;
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3. The Parties agree that the final design drawings approved by the STATE shall
constitute the final work scope for PROJECT construction insofar as the design affects the CITY
MAiNTAINED STATE HIGHWAYS and AIRPORT LANDS;

4. The CITY has identified in Exhibit “B” the properties within the STATE
Highway rights-of-way and AIRPORT LANDS necessary for the CITY and its Contractors to
complete the PROJECT as described in ARTICLE I and Exhibit “A”;

5. The CITY shall provide to the STATE its Contractors’ and Design Consultants’
submittal schedules for review and the CITY agrees to address the STATE’s design review
process when reviewing the CITY’s Contractors and Design Consultants’ schedules;

6.. Relocation, modification and/or reconstruction of the STATE’s facilities shall be
in accordance with the latest and most current STATE and Federal policies, criteria, guidelines
and manuals unless otherwise agreed to between the Parties;

7. The Parties acknowledge that timely STATE review ofPROJECT-related design
submittals is critical and therefore time is of the essence to maintaining the PROJECT schedule.
The STATE shall have twenty-one (21) calendar days or a mutually agreed upon time frame for
the STATE’s review and approval;

The CITY agrees that having the Design and Consiruction Management Consultants
conduct periodic reviews of its design progress in advance of the formal design submittals will
assist in the STATE meeting the time frame for the STATE’s review. The CITY agrees that lack
ofperiodic reviews could affect the STATE in meeting the time frame for STATE’s reviews.

8. The STATh’s review ofPROJSCT-related design submittals which affect
STATE highway facilities and the State Highway System, and AIRPORT LANDS will be
limited to review for conformance to STATE and Federal design standards and requirements,
including those of the Federal Highway Administration (“FI{WA”) and Federal Aviation
Administration C’FAA’~), and the CITY will be responsible for all other aspects of design;

9. The Parties agree that an up-to-date and appropriately maintained website for the
communication and collaboration between the Parties on submittals for review will be
implemented. The website will be developed, implemented and updated by the CITY as
required;

10. The CITY shall submit to the STATE for review and approval any and all
GUIDEWAY FACILITY design plans and specifications for future significant additions,
changes, and alterations to, and modification and replacement of, any facilities within STATE
Highway rights-of-way and ~JRPORT LANDS insofar as such matters affect the safety and/or
operations of the STATE Highway and Airport system within the limits of the PROJECT, and
such approval shall not be unreasonably withheld;
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11. After the acceptance of the design plans and specifications by the Parties, no
significant or material changes that affect or impact the safety and/or operations of the State
Highway, the Airport, the Joint Use and Occupancy Agreement, the ASP, or the Construction
Permit may be made to the design plans and specifications unless agreed in writing by both
Parties. The CITY shall timely noti& the STATE in writing ofall minor, non-significant
changes or modifications;

12. The CITY shall timely provide to the STATE for submittal to the FHWA and
FAA such drawings, data, reports, records, contracts, or other documents relating to the
PROJECT as are necessary for the STATE FHWA, and FAA to process an application to utilize
land existing within the publicly acquired right-of-way of any Federal-Aid Highway or
AIRPORT LANDS for the PROJECT. All communication with FHWA and FAA will be
through the STATE;

13. Within six (6) months after completion of each section of the GUIDEWAY
FACILITY, the CITY will fhrnish the STATE with “as-built” drawings. The “as-built”
drawings shall conform to the STATE CADD software and Airport Drafting Guidelines;

14. Within six (6) months after completion ofeach section of the GUIDEWAY
FACILITY, the CITY will furnish the STATE with one (1) hardcopy and one (1) ‘.pdf’
electronic file of all design related reports.

ARTICLE VI- CONSTRUCTION

I. Construction work related to the GUIDEWAY FACILITY shall be performed by
the CITY and its Contractors and the GUIDEWAY FACILITY shall be constructed in
accordance with current STATE and federal policies, standards and guidelines. The STATE
grants to the CITY and its Contractors the right to construct the PROJECT on, within, under,
over, and across the CITY MAINTAINED STATE HIGHWAYS and AIRPORT LANDS. The
CITY’s construction duties under this Article for the CITY MAINTAINED STATE
HIGHWAYS and GUIDEWAY FACILITY within a Section, except for the AIRPORT LANDS
within the Airport Section which shall be governed by the ASP, shall commence upon the
effective date of the Joint Use and Occupancy Agreement of that particular Section.

2. For each Section, the CITY shall noti& the STATE in writing prior to the initial
entry by the CITY or its Contractors onto the CITY MAINTAINED STATE HIGHWAYS and
AIRPORT LANDS after execution of this Master Agreement and after the execution of the
applicable Joint Use and Occupancy Agreement and ASP.

3. The CITY shall cause to be performed and the STATE agrees to the relocation,
modification, or reconstruction of STATE facilities on CITY MAINTAINED STATE
HIGHWAYS and all facilities located on AIRPORT LANDS as necessitated for the•
GUIDEWAY FACILITY, including, but not limited to, streets, utilities, traffic signals, traffic
signing, street lighting, signing, landscaping, street furniture and sidewalks, which shall be in
accordance with the STATE and Federal design standards and requirements.
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4. The replacement of or modifications to the STATE facilities as necessitated for
the GUIDEWAY FACILITY and STATE and Federal design standards and requirements shall
be at the CITY’s expense.

5. The CITY shall be responsible for any permits required for the GUIDEWAY
FACILITY, including, but not limited to, construction and environmental permits.

6. All GUIDEWAY FACILITY schedules for construction work that relate to the
safety and/or operation of the CITY MAINTAINED STATE HIGHWAYS and all facilities
located on AIRPORT LANDS shall be approved by the STATE.

7. All GUIDBWAY FACILITY work performed by the CITY’s Contractors related•
to the safety and/or operation of the CITY MAINTAINED STATE HIGHWAYS and all
facilities located on AIRPORT LANDS may be inspected by the STATE or its representatives.

8. The CITY shall coordinate with the STATE to keep the STATE informed of the
GUIDEWAY FACILITY construction activities and complaints.

9. During construction, the Parties shall agree to schedulejoint meetings between
STATE staff and the CITY staff to review progress of construction and ifiture actions.

10. The CITY shall be re~ponsible for coordinating the necessary modification and/or
relocation of all existing utilities, including obtaining additional rights-of-way. Any and all work
found to be unacceptable by the STATE shall be appropriately addressed by the CITY for
acceptance by the STATE.

11. Within the CITY MAINTAINED STATE HIGHWAYS and AIRPORT LANDS,
the CITY shall comply with the Consent Decree and the NPDES Permit. The CITY shall be
responsible for environmental violations as set forth in Paragraph 11 of Article III of this Master
Agreement, except any environmental violations arising out of or related to the STATE’ s work.

12. The CITY shall not allow additional runoff into the STATE drainage facilities
unless the CITY demonstrates that retaining the additional runoff pn-site is not practical and the
additional runoffwill have no negative impacts to the existing facility. The STATE will have
the right to review and accept or deny such design.

ARTICLE VII- BETTERMENTS

I. The STATE in collaboration with the CITY may add betterments to the
PROJECT scope of work when in the best interest of the public and feasible.

2. The STATE shall be solely responsible for all costs due to the betterments,
including design and increased construction management expenses associated with the
betterments, and all construction costs, unless otherwise agreed to by the CITY.
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3. It is agreed that the betterment work and costs on the State Highways must be
accepted by both the CITY and the STATE.

4. Prior to the construction of any betterments, the CITY and the STATE shall enter
into a separate written agreement regarding betterments that will specify, among other things, the
fIrnding and payment mechanisms for any betterments as ptovided in ARTICLE VII, Paragraph 2.

ARTICLE VIII - TRAFFIC MANAGEMENT

1. The construction of the GUIDEWAY FACILITY will cause increased traffic
congestion for vehicular, bicycle, and pedestrian modes of travel, and the CITY shall develop
and maintain traffic plans, such as maintenance of traffic plans and traffic control plans, to
minimize traffic congestion to allow free and safe flow ofvehicular, bicycle and pedestrian
traffic, aircraft, and emergency response efforts on this corridor during construction.

2. To further manage the traffic affected by the construction of the GUIDEWAY
FACILITY during the construction of the PROJECT, the CITY agrees to procure a
Transportation Management Consultant who shall be assigned and dedicated solely to manage
the GUIDEWAY FACiLITY’s traffic plans in coordination with both the STATE, including the
Airport and the CITY traffic operations offices until the PROJECT is fully operational.

3. The Transportation Management Consultant shall manage the PROJECT’s traffic
plans affected by the GUIDEWAY FACILITY.

4. The Transportation Management Consultant shall utilize existing Intelligent
Transportation Systems (ITS) and the transportation management center capabilities to manage
traffic on this corridor, implethent new Its strategies to complement existing ITS for the
purpose of managing traffic effectively and efficiently on this corridor, and the CITY shall be
responsible for all costs to implement new ITS strategies due to traffic impacts caused by the
GU]DEWAY FACILITY.

S. The CITY’s public involvement team will coordinate with the Transportation
Management Consultant for the purpose of providing current information to the public and
media;

6. The CITY agrees to solely fUnd the contradt for the Transportation Management
Consultant. -

7. Should the PROJECT be cancelled for any reason, the CITY shall terminate the
contract for the Transportation Management Consultant for convenience.
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ARTICLE IX - PUBLIC OUTREACH

1. It is agreed for the proper management of all surface modes pf transportation on
this corridor, public awareness and coordination is needed. The information needed for public
awareness should include, butnot be llrnited to, information on construction phasing and
scheduling, traffic congestion levels, lane closures and detours; operations and management;
aesthetic mitigation resulting from public concerns for the life of the PROJECT, as defined in
this Master Agreement; and the public coordination required for public awareness, public
outreach strategies and response capabilities.

2. The CITY shall be responsible for the public outreach and awareness related to
the PROJECT, and to respond to public inquiries and complaints.

3. The CITY shall establish a 24-hour hotline telephone number.

ARTICLE X - JOINT USE AND OCCUPANCY AGREEMENT

1. Upon issuance of a Construction Notice to Proceed for each Section (except the
AIRPORT LANDS which is governed by the terms of the ASP), the Parties shall enter into a
Joint Use and Occupancy Agteement, for prop~rties located in each Section identified for the
GIJIDEWAY FACILITY, in a form similar in all material respects to the document attached as
Exhibit “C” hereto, which is hereby incorporated into this Master Agreement by reference for all
purposes. The CITY shall give the STATE sixty (60) days notice or notice as otherwise agreed
to by the Parties prior to issuing the Construction Notice to Proceed for each Section of the
GUIDEWAY FACILITY.

ARTICLE XI- AIKPORT SPECIAL PROVISIONS

Upon issuance of a Construction Notice to Proceed for the Section on AIRPORT
LANDS, the Parties shall enter into theAirport Special Provisions, in a form similar in all
material respects to the document attached as Exhibit “D” hereto, which is hereby incorporated
into the Master Agreement by reference for all purposes. The CITY shall give the STATE sixty
(60) days notice or notice as otherwise agreed to by the Parties prior to issuing the Construction
Notice to Proceed.

ARTICLE XII- MISCELLANEOUS

I. Time is of the Essence. The Parties acknowledge and agree that time is of the
essence as to each and every obligation under this Master Agreement.

2. Compliance with Laws. The CITY shall complete the PROJECT in accordance
with all applicable Federal, STATE, and CITY laws.
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3. Funding. The CITY shall provide all the necessary funds for completion of the
GUIDEWAY FACILITY, including all costs for any future mitigations as specified in the Joint
Use and Occupancy Agreement and Airport Special Provisions through any of its available
means. The STATE is under no obligation for funding for the GUIDEWAY FACILITY as a
result of this Master Agreement. This paragraph does not apply to betterments.

4. No Third-Party Agreements. Except as otherwise authorized in writing by the
STATE, the CITY shall not execute any contract or obligate itself in any manner requiring
action/approval from the STATE. The CITY will be responsible for payment to third-party
contractors retained by the CITY for the PROJECT.

5. Dispute Resolution. The Parties shall resolve all disputes regarding all items in
this Master Agreement at the lowest staff level possible. Disputes subject to this provision
include, but are not limited to, the following: physical impacts, safety and operational impacts,
long-tenn PROJECT impacts, regulatory impacts, design review and approval, personnel,
additional rights-of-way, credits for hinds expended, and preparation of additional
intergovernmental agreements necessary to implement this Master Agreement. In the event the
Parties are unable to resolve disputes at the staff level, the matter shall be referred to the City and
County of Honolulu, Director of the Department of Transportation Services and the State of
Hawaii, Director of the Department of Transportation for resolution.

6. Excent as stated in this Master Agreement, the STATE shall not incur any
responsibility nor any liability under contract, tort or otherwise for any of its review and/or
approvals for the GUIDEWAY FACILITY provided herein.

7. Indemnity. Notwithstanding any agreements to the contrary between the Parties,
the CITY shall hold harmless, defend, and indemnify the STATE from and against all claims,
demands, liabilities, suits, actions, judgments, costs, and expenses for loss, injury, death, or
damage under tort, contract or otherwise, including, but not limited to, claims ofproperty
damage, personal injury, or death ofpersons, and economic loss, whenever such loss, injury,
death, or damage arises out of, is connectedwith, or related to the CITY’s acts, omissions, rights
and responsibilities under this Master Agreement, provided, however, that the CITY shall not be
responsible for indemnifying the STATE from and against any claims or damages ailsing out of
the negligence or intentional misconduct of the STATE.

8. Insurance. The CITY shall proeure or cause to be procured and maintained
during the term of this Master Agreement, comprehensive general liability insurance, and if
necessary, excess liability insurance, with combined single limits of not less than $5,000,000 for
bodily injury and property damage per occurrence, which shall cover all the claims arising out
of, connected with, or related to rights and responsibilities under this Master Agreement. Such
policy(ies) shall name the STATE as an additional insured. The policies of insurance for the
CITY’s Contractors working on the PROJECT, GUJDEWAY FACILITY and CITY
MAINTAINED STATEHIGHWAYS and the AIRPORT LANDS shall name the STATE as an
additional insured.
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The CITY shall furnish the STATE with evidence that such policy or policies have been
issued and are in force, and without notice or demand, furnish like certificate(s) upon each
renewal thereof. The CITY shall provide the STATE with thirty (30) days prior written notice of
any tennination or cancellation of the coverage provided by said policy or policies. The
minimum limits of insurance recited herein maybe increased by the STATE as the STATE
deems necessary in the exercise of sound business judgment. All insurance required herein shall
apply as primary insurance with respect to any other insurance or self-insurance programs
afforded to the STATE. This paragraph shall not relieve or release the CITY from its
responsibilities under this Master Agreement or limit the amount or degree of the CITY’s
liability, and shall not be construed to transfer any liability from the STATE to the CITY.

The CITY may, at its sole discretion, elect to self-insure any and all insurance it is
required to provide hereinabove.

9. No Obligation to Third Parties. There are no intended third party beneficiaries to
this Master Agreement. It is expressly understood that the enforcement of the terms and
conditions of this Master Agreement, and all rights of action relating to such enforcement, shall.
be strictly reserved to the CITY and the STATE, and nothing contained in this Master
Agreement shall give or allow any legal or equitable remedy, claim, or right of action by any
third person under this Master Agreement. It is the express intention of the Parties that any third
person who receives benefits under this Master Agreement shall be deemed an incidental
beneficiary only.

10. Bindina Effect. All provisions contained in this Master Agreement shall be
binding upon and inure to the benefit of the respective Parties, their successors and permitted
assigns, and officers, agents, and employees or any person acting for and on their behalf.

11. Singular, Plural, Gender. All words used herein in the singular number shall
extend to and include the plural. All words used in the gender shall extend to and include all
genders.

12. Severability. The portions of this Master Agreement shall be severable, and any
invalidity, unenforceability, or illegality of any provision or provisions of this Master Agreement
shall not affect any other provision or provisions of this Master Agreement, and each term or
provision of this Master Agreement shall be construed to be valid and enforceable to the lull
extent permitted by law.

13. Assignment. This Master Agreement is binding ~upon the Parties and any agency.
of government may assume the rights and obligations of a Party provided that the Party making
such assignment shall continue to be obligated under the terms of the Master Agreement;
otherwise the Master Agreement is non-transferable and non-assignable in whole or in part,
except by an instrument, in writing, signed by the Parties.
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14. Headings. The headings and captions herein are for convenience or reference
only and are not intended to fblly describe, define, or limit the provisions of this Master
Agreement to which they may pertain.

15. Entire Agreement; Amendment. This writing embodies the whole agreement and
understanding of the Parties. There are no promises, terms, conditions, or obligations other than
those contained herein, and this Master.Agreemcnt shall supersede all previous communications,
representations, or agreementseither verbal or written, between the Parties hereto. This Master
Agreement cannot be modified except by an instrument, in writing, signed by each of the Parties.

• IN WITNESS WHEREOF, the Parties have caused these presents to be executed the day
and year first above written.

CITY AND COUNTY OF STATE OF HAWAII
HONOLULU DEPARTMENT OF TRANSPORTATION

By: Michael D. Formby, Director By: Glenn M. Okimoto, Ph.D.
Department of Transportation Services Director,Department of Transportation
City & County of HonoJulu . State of Hawaii

APPROVED AS TO CONTENT: APPROVED AS TO FORM:

By: Nelson H. K.oyanagi, Jr., Director Deputy Attorney General
Department of Budget & Fiscal Services

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel
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EXIUBIT “ C”

JOINT USE AND OCCUPANCY AGREEMENT
FOR

_______________ SECTION

THIS AGREEMENT is effective this _____________________ (the “Joint Use and
Occupancy Agreement”), by and between the STATE OF HAWAII, by its Director of
Transportation, whose principal place of business and mailing address is 869 Punchbowl Street,
Honolulu, Hawaii, 96813, hereinafter referred to as the “STATE,” and the CITY AND
COUNTY OF HONOLULU, a municipal corporation of the State of Hawaii, whose principal
place of business and mailing address is Honolulu Hale, 530 South King Street, Honolulu,
Hawaii 96813, hereinafter referred to as the “CITY.” The STATE and the CiTY collectively,
are the “Parties,” and individually a “Party,” all as governed by the context in which such words
are used.

WITNESSETH THAT:

WHEREAS, Ordinance No. 07-001 authorized the implementation of the Locally
Preferred Alternative (the “LPA”), which is a fixed guideway system between Kapolei and the
University of Hawaii (“UH”) at Manoa, provided that a Minimum Operable Segment (the
“MOS”) of the LPA is constructed within financial constraints;

WHEREAS, Resolution No. 08-261 approved the MOS beginning at UH-West O’ahu
(near the Kroc Center), via Farrington Highway and Kamehameha Highway (adjacent to Pearl
Harbor), to Aolele Street serving the Aiiport, to Dillingham Boulevard, to Nimitz Highway, to
Halekauwila Street, and ending at Ala Moana Center;

WHEREAS, the CITY, by the Honolulu Authority for Rapid Transportation (“HART”), a
semi-autonomous agency of the CITY, is constructing a mass transit system known as the
Honolulu Rail Transit Project (“HRTP”) within the MOS which includes the limits of the
Kamehameha Highway Guideway Section, the Airport Guideway Section, and the City Center
Guideway Section, as described in Article I and Exhibit “A” of the Master Agreement
hereinafter referred to as the “PROJECT”;

WHEREAS, the PROJECT is proposed to be situated within STATE Highway rights-of-
way which are underthe jurisdiction, authority, and control of the STATE;

WHEREAS, HART and the STATE entered.into the Master Agreement between the City
and County of Honolulu and the State of Hawaii for the Honolulu Rail Transit Project dated
____________ (the “Master Agreement”);

WHEREAS, in accordance with the terms of the Master Agreement, the CITY has
identified certain properties within the STATE’s rights-of-ways necessary for the CITY to
complete the PROJECT;
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WHEREAS, in accordance with the terms of the Master Agreement, the CITY and the
STATE desire to enter into this Joint Use and Occupancy Agreement for the certain properties
more specifically identified herein;

WHEREAS, it is in the public interest for the STATE to permit the construction,
operation and maintenance of the PROJECT and transit facilities (hereinafter referred to as
“GUIDEWAY FACILITY”) within the STATE Highway rights-of-way subject to the conditions
herein; and

WHEREAS, the.STATE does not object to granting the CITY’s joint use and occupancy
rights over the certain properties provided the CITY complies with the terms and conditions set
forth below;

NOW, THEREFORE, the Parties, in and for the consideration of the mutual promises
hereinafter set forth, the sufficiency and adequacy of which are hereby acknowledged, and
intending to be legally bound thereby, hereby mutually agree as follows:

1. Premises. The STATE ii the owner of and has jurisdiction, authority, control and
possession of those certain parcels of land described in Exhibit “B”, Page — of the Master
Agreement (hereinafter referred to as the “Premises”).

2. Grant of Use and Occupancy Rights.

a. The STATE hereby grants the CITY the joint right to use and occupy, on a
non-exclusive basis, including surface, subsurface, and air space property,
such portion of the Premises as shall be necessary to allow the
construction, operation, and maintenance of the PROJECT for the life of
the Honolulu Rail Transit Project or for seventy-five (75) years or sooner
termination, whichever occurs first.

b. The location and extent of the Premises which may be utilized for
PROJECT facilities, and the scope and nature of such use, shall be
governed by the as-built drawings.

3. Right to Construct the PROJECT. The STATE grants to the CITY and its
Contractors the right to construct and maintain the PROJECT on, within, under, over, and across
the Premises. The CITY shall be solely responsible for all costs and expenses incurred in
connection with the PROJECT and the maintenance of the PROJECT on the Premises, including,
but ziot limited to, all design, planning, engineering, construction, alteration, and maintenance
costs and expenses. The CITY’s operation and maintenance responsibilities during PROJECT
construction are set forth in Article III of the Master Agreement.

4. Consideration. In consideration for the CITY’s right to use and occupy the
Premises granted by the STATE to the C1TY by this Joint Use and Occupancy Agreement, the
CITY agrees as follows:
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a. The CITY agrees to construct, operate, and maintain the GUJOEWAY
FACILITY as set forth in this Joint Use and Occupancy Agreement;

b. The CITY agrees to provide regular service to the general public in the
area served by the PROJECT; and

c. The CITY shall be solely responsible for all costs and expenses incurred in
connection with the PROJECT and the operation and maintenance of the

• PROJECT on the Premises as set forth herein, including, but not limited
to, all design, planning, engineering, construction, alteration, and
maintenance costs and expenses, including the costs to mitigate relocation
of highway facilities, occupants or utilities due to the existence of the
PROJECT.

5. Work Permit. The CITY shall request and the STATE shall promptly grant
within twenty-one (21) calendar days or a mutually agreed upon time frame a permit for any
construction, installation, maintenance, repair, removal, replacement, reconstruction, and upkeep
work that affects the safety and/or operations of the STATE Highway within the Premises prior
to commencing such work. In the ease of an emergency, the STATE may grant the permit after
the work remedying the emergency need has been performed.

6. Work Completion. Upon completion of any work performed on, within, under,
over, or across the Premises by the CITY and its Contractors, the CITY and its Contractors shall
remove all unused or surplus materials, if any, and shall restore the Premises and any other
affected areas to a condition reasonably satisfactory and acceptable to-the STATE. In addition,
the CITY shall provide a warranty for the restoration work for a period ofnot less than twenty-
four (24) months from the date of final inspection and acceptance by the STATE. Such warranty
shall be identical to the warranty required by the CITY of the s Contractors for the
PROJECT work, a copy of which is attached to the Master Agreement as Exhibit “ I” and
incorporated by reference, the STATE acknowledges that it has reviewed and by signing this
Joint Use and Occupancy Agreement accepts the terms of such warranty, and the warranty shall
insure that the CITY shall be responsible for any failure of the restoration work. -

7. - Ownership of Improvements. Upon satisfactory completion of the fixed
guideway improvements constructed pursuant to the PROJECT, the CITY shall accept such
fixed guideway improvements as part of the fixed guideway transit system. Upon satisfactory~
completion of the roadway and related improvements to STATE Highways constructed pursuant
to th~ PROJECT, dip STATE shall accept such improvements as the STATE’s public
improvements.

8. Maintenance of CITY Improvements. The CITY shall, at its sole cost and
expense, keep the PROJECT in a safe, clean, sanitary, and orderly condition, including, but not
limited to, making all necessary repairs to the PROJECT, and shall not make, permit, or suffer,
any waste, strip, spoil, nuisance, or unlawful, improper, or offensive use of the PROJECT.
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9. Repair. The CITY shall not damage, undermine, or otherwise destroy any portion
of STATE property, including, without limitation, any STATE Highway facilities or
improvements situated on or near the Premises or any equipment or appurtenances relating
thereto, including, but not limited to, sidewalks, storm drains, drainage systems, and
underground utility systems. The CITY shall, at the written direction of the STATE, promptly,
at its sole cost and expense, repair, restore, and reconstruct that portion of said STATE property
so damaged, undermined, or destroyed, including any and all affected facilities, improvements,
equipment, and appurtenances. . Repair work shall be designed and constructed in accordance
with all applicable STATE and federal standards and requirements.

10. No Obstruction. The CITY shall not construct, replace, repair, or maintain any
landscaping or any portion of the PROJECT on, within, under, over, or across the Premises in
such a manner as to (a) unreasonably obstruct traffic, (b) obstruct, in any way whatsoever, the
sight lines and distances and view corridors along the STATE Highway, except as agreed to by
the parties, or (c) otherwise constitute a hazard to users of the STATE Highway, as determined
by the STATE.

11. STATE Work Within or Affecting the fixed guidewav transit system. If the
STATE performs work of any kind on, within, under, over, across, near, or affecting the fixed
guideway transit system, the STATE will coordinate such work with the CITY. The CITY shall
not prevent the STATE from performing such work, provided, however, that the STATE will
take the necessary protective measures to assure that such work does.not unreasonably interfere
with the CITY’s use of the fixed guideway transit system. The STATE must secure approval
from the CITY if the proposed STATE work interferes with the operation and/or safety of the
fixed guideway transit system.

12. Future Highway Mitigation. The CITY acknowledges that the construction of the
GUIDEWAY FACILITY may reduce roadway capacity and potentially affect operations of the
STATE corridor along Kamehameha Highway and Nimitz Highway including but not limited to;
highway widening, installation of shared lanes, and intersection modifications within its existing
right-of-way. The CITY therefore agrees to participate with the STATE in areas that were
directly impacted by the PROJECT in the acquisition of land required to accommodate highway
improvements at the time when the STATE determines that the improvement work will proceed.
The CITY will participate in sharing in the cost and expenses with the STATE in instances
where land acquisition is demonstrated to be in excess of the land necessary had the
GUIDEWAY FACILITY not been constructed and shall be solely responsible for all costs and
expenses in instances where land acquisition is solely due to the construction of the
GUIDEWAY FACILITY, including but not limited to, fees associated with the land acquisition
and all design, planning, engineering, construction and alteration costs. The CITY also agrees to
be solely responsible for any post construction operational traffic mitigations that were a direct
result of the PROJECT.

13. Indemnity. Notwithstanding any agreements to the contrary between the Parties,
the CITY shall hold harmless, defend, and indemni~r the STATE from and against all claims,
demands, liabilities, suits, actions, judgments, costs, and expenses for loss, injury, death, or
damage under tort, contract or otherwise, including, but not limited to, claims of property
damage, personal injury, or death of persons, and economic loss, whenever such loss, injury,
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death, or damage arises out of; is connected with, or related to the CITY’s acts, omissions, rights
and responsibilities under this Joint Use and Occupancy Agreement, provided, however, that the
CITY shall not be responsible for indemnifying the STATE from and against any claims or
damages arising out of the negligence or intentional misconduct of the STATE.

14. No Obligation to Third Parties. There are no intended third party beneficiaries to
this Joint Use and Occupancy Agreement. It is expressly understood that the enforcement of the
terms and conditions of this Joint Use and Occupancy Agreement, and all rights of action
relating to such enforcement, shall be strictly reserved to the CITY and the STATE, and nothing
contained in this Joint Use and Occupancy Agreement shall give or allow any legaL or equitable
remedy, claim, or right of action by any third person under this Joint Use and Occupancy
Agreement. It is the express intention of the parties that any third personwho receives benefits
under this Joint Use and Occupancy Agreement shall be deemed an incidental beneficiary only.

15. Insurance. The CITY shall procure or cause to be procured and maintained
during the term of the Joint Use and Occupancy Agreement, comprehensive general liability
insurance, and if necessary, excess liability insurance, with combined single limits of not less
than $5,000,000 for bodily injury and property damage per occurrence, which shall cover all the
claims arising out of, connected with, or related to rights and responsibilities under this Joint Use
and Occupancy Agreement. Such policy(ies) shall name the STATE as an additional insured.
The policies of insurance for the CITY’s Contractors working on the PROJECT and
GUIDEWAY FACILITY shall name the STATE as an additional insured.

The CITY shall fbrnish the STATE with evidence that such policy or policies have been
issued and are in force, and without notice or demand, furnish like certificate(s) upon each
renewal thereof. The CITY shall provide the STATE with thirty (30) days prior written notice of
any termination or cancellation of the coverage provided by said policy or polidies. Thern
minimum limits of insurance recited herein may be increased by the STATE as the STATE
deems necessary in the exercise of sound business judgment. All insurance required herein shall
apply as primary insurance with respect to any other insurance or self-insurance programs
afforded to the STATE. This paragraph shall not relieve or release the CITY frpm its
responsibilities under this Joint Use and Occupandy Agreement or limit the amount or degree of
the CITY’s liability.

The CITY may, at its sole discretion, elect to self-insure any and. all insurance it is
required to provide hereinabove.

16. Assignment. The CITY’s rights under this Joint Use and Occupancy Agreement,
in whole or in part, shall not be sold, assigned, conveyed, leased, mortgaged, or otherwise
transferred or disposed of, directly or by operation of law, except to an agency of government
that may assume the rights and obligations of the CITY with respect to the Joint Use and
Occupancy Agreement provided that the CITY making such assignment shall continue to be
obligated under the terms of the Joint Use and Occupancy Agreement; otherwise the CITY may
not assign its interest without the prior written consent of the. STATE. In giving any such
consent, the STATE will not release the CITY from any liabilities or obligations hereunder.

5
Joint Use and Occupancy Agreement Between the City and County of Honolulu

and the State of Hawaii for the Honolulu Rail Transit Project



17. Default

a. Notice of default If the CITY defaults on or otherwise fails to perform
the CITY’s obligations under this Joint Use and Occupancy Agreement,
the STATE will issue a written notice of default to the CITY by receipted
hand-delivery or certified mail, return receipt requested.

b. The CITY to Cure Defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the
STATE’s reasonable satisfaction within one hundred eighty (180) calendar
days of the date of the STATE’s written notice to the CITY or such further
time as may be authorized by the STATE in writing. The CITY’s failure
to construct the PROJECT in substantial accordance with the plans and
specifications accepted by the STATE shall be deemed a default of this
Joint Use and Occupancy Agreement.

c. STATE Remedies for Failure to Cure. If the CITY fails to cure said
defaults or failures to perform within the required time period, the STATE
itself may, but shall not be obligated to, cure or remedy said defaults or
failures to perform and charge any costs and expenses incurred in
performing said cure or remedy to the CITY, who shall promptly pay said
costs and expenses to the STATE upon receiving notice from the STATE.
If the CITY defaults or fails to perform as required under this Joint Use
and Occupancy Agreement, the State shall be entitled to all remedies
available under this Joint Use and Occupancy Agreement and by law,
which remedies shall be cumulative and not exclusive.

18. Abandonment. This Joint Use and Occupancy Agreement and all of the CITY’s
rights hereunder shall terminate, without any action on the part of the STATE, in the event of
non-use or abandonment by the CITY of the Premises, or any portion thereof, for a continuous
period of five (5) years.

19. Termination. This Joint Use and Occupancy Agreement shall not be terminated
or cancelled in whole or in part until the expiration of the life of the PROJECT or seventy-five
(75) years, whichever occurs first, except as provided in paragraph 18 (Abandonment). Any
termination or cancellation of this Joint Use and Occupancy Agreement, in whole or in part, shall
not relieve the CITY of its obligations to indemniê, defend and/or hold harmless the STATE
pursuant to paragraphs 13 (Indemnity) and 20 (Hazardous Materials) herein with respect to any
obligations arising prior to such termination or cancellation of all or a portion of this Joint Use
and Occupancy Agreement.

20. Hazardous Materials.

a. STATE pre-approval required. The CITY shall not, without the written
prior approval of the STATE, the exercise of which approval is in the sole
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and absolute discretion of the STATE, cause or permit the escape,
disposal, discharge, or release of any hazardous materials except as
permitted by law. The CITY shall not allow the storage or use of such
materials in any manner not sanctioned by law or by the standards
prevailing in the industry for the storage and use of such materials, nor
allow to be brought onto and/or into the Premises any such materials
except to use in the ordinary course of the CITY’s business, and then only
after written request is made to the STATE identi~’ing such materials and
upon the STATE’s written consent, which consent may not be
unreasonably withheld. As used in this paragraph 20, the “presence,
escape, disposal, discharge, or release of hazardous materials” includes,
but is not limited to, oil, fhel, and polychlorinated biphenyl (PCB) spillage
or leakage, improper waste oil disposal, or pollution of any water
attributable to the CITY’s (a) operations and activities on or connected
with the Premises or (b) use and occupancy of the Premises.

b. The CITY’s best knowledge and belief. If any lender or governmental
agency shall ever require testing to ascertain whether or not the CITY has
caused or permitted the escape, disposal, discharge, or release of
hazardous materials, then the CITY shall be responsible for the reasonable
costs thereof. Hazardous materials pre-existing on the CITY

• MAINTAINTED STATE HIGHWAYS shalt be administered in
accordance with Article JR of the Master Agreement (the CITY•
MAINTAINED STATE HIGHWAYS are defined in the Master
Agreement and more specificafly delineated in Exhibit “C” of the Master
Agreement). The CITY shalt execute affidavits, representations and the
like from time to time concerning the CITY’s best knowledge and belief
regarding the presence of hazardous materials on, within, or under the
CITY MAINTAINED STATE HIOHWAYS and/or the escape, disposal,
discharge, or release of hazardous materials therefrom.

c. Indemnity. Notwithstanding any agreements to the contrary between the
Parties, the CITY shall hold harmless, defend, indenmify and insure the
STATE as an Additionally Named Insured where appropriate, including,
but not limited to, under any CITY excess policies of insurance and when
the CITY is named as an Additionally Named Insured under policies of
insurance provided by its Contractors, from and against all claims,
demands, liabilities, suits, actions, judgments, costs, and expenses for toss,
injury, death, or damage under tort, contract or otherwise, including, but
not limited to, claims of property damage, personal injury, or death of
persons, and economic loss, whenever such loss, injury, death, or damage
arises out of, is connected with, or related to Hazardous Materials as a

• result of the PROJECT located on CITY MAINTAINED STATh
HIGHWAYS.

d. “Hazardous materials” definition. For the purposes of this Joint Use and
Occupancy Agreement, “hazardous materials” shall mean any pollutant,
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toxic substance, hazardous waste, hazardous material, hazardous
substance, or oil as defined in or pursuant to the Resource Conservation
and Recovery Act, the Comprehensive Environmental Response,
Compensation, and Liability Act and the Federal Clean Water Act, all as
amended, or any other federal, State, or local environmental law,
regulation, ordinance, rule, or by-law, whether existing as of the date
hereof, previously enforced, or subsequently enacted.

e. The CITY’s clean-up o1~ligation. Upon termination of this Joint Use and
Occupancy Agreement, the CITY shall, at the CITY’s sole cost and
expense, clean up and decontaminate the Premises and remove all
hazardous materials therefrom, including, without limitation, clean-up of
surface and ground waters to the extent practicable, making the soil free
and clear of all contaminants and hazardous materials. The CITY shall not
be responsible for any hazardous materials pre-existing on the Premises
prior to the execution of the Joint Use and Occupancy Agreement or
which intrudes into the Premises from activities unrelated to the CITY or
the PROJECT.

f. Protection of waters. The CITY shall maintain and employ debris,
pollution, and contamination control measures, safeguards, and techniques
to prevent debris, pollution, or contamination to ocean waters, streams, or
waterways resulting from the activities or operations of the CITY, and the
CITY’s in~itees and agents on, within, under, over, across, through, or
connected with the Premises, and shall take prompt corrective action upon
actual notice of the event of such pollution or contamination to promptly
remove the cause of such pollution or contamination, and shall
immediately clean the Premises and affected areas and surrounding waters
of such pollutant or contaminant and restore to the STATE’s reasonable
satisfaction the areas affected by such pollution or contamination, all at the
CITY’s own cost and expense.

21. End of the Joint Use and Occupancy Agreement. Prior to the expiration of the life
of the PROJECT or seventy-five (75) years, whichever occurs first, the Parties agree to negotiate
a new Joint Use and Occupancy Agreement to allow the continued operation and maintenance of
the PROJECT on the Premises.

22. Removal of the PROJECT. Upon the expiration of the life of the PROJECT or
seventy-five (75) years, whichever occurs first, and ~f a new Joint Use and Occupancy
Agreement has not been agreed to by the Parties as provided under paragraph 21 (End of the
Joint Use and Occupancy Agreement), or upon abandonment as provided in paragraph 18
(Abandonment), the CITY shall, at the CITY’s sole cost and expense:

a. Remove and Restore. Remove any and all portions of the PROJECT
installed or constructed on, within, under, over, or across the Premises and
any improvements, equipment, facilities, components, and appurtenances
relating thereto and restore the Premises to the reasonable satisfaction of
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the STATE to a condition equal to current standards or asit existedprior
to the commencement of this Joint Use and Occupancy Agreement. If the
CITY fails to restore the Premises to a condition reasonably satisfactory to
the STATE, the STATE shall have the right to charge the CITY, and the
CITY shall be solely responsible for, any and all reasonable costs and
expenses incurred by the STATE in completing and accomplishing such
restoration, including, but not limited to, any costs the STATE incurs in
removing and disposing of the CITY’s property; or

b. STATE’s Option. At the STATE’s option, abandon in place the
PROJECT and any improvements, equipment, facilities, components, and
appurtenances relating thereto; provided, however, that such termination
or cancellation shall not relieve the CITY of its obligations to indemnif~’,
defend, and/or hold harmless the STATE pursuant to paragraphs 13
(Indemnity) and 20 (Hazardous Materials) herein with respect to any such
obligations arising prior to such termination or cancellation of all or a
portion of this Joint Use and Occupancy Agreement.

23. Compliance with Laws.. The CITY, at all times during the term of this Joint Use
and Occupancy Agreement, shall comply with and observe all of the requirements of all Federal,
STATE, and CITY laws, statutes, ordinances, rules, and regulationé now in force or which may
hereafter be in force, including, but not limited to, all laws and regulations applicable to the use
of areas within the highway right-of-way and/or Federal-aid Highways.

24. Binding Effect. All provisions contained in this Joint Use and Occupancy
Agreement shall be binding upon and inure to the benefit of the respective parties, their
successors and permitted assigns, and officers, agents, and employees or any person acting for
and on their behalf.

25. Singular. Plural. Gender. All words used herein in the singular number shall
extend to and include the pLural. All words used in a gender shall extend to and include all
genders.

26. Severability. The portions of this Joint Use and Occupancy Agreement shall be
severable, and any invalidity, unenforceability, or illegality of any provision or provisions of this
Joint Use and Occupancy Agreement shall not affect any other provision or provisions of this
Joint Use and Occupancy Agreement, and each term or provision of this Joint Use and
Occupancy Agreement shall be construed to be valid and enforceable to the full extent permitted
by law.

27. Headings. The headings and captions herein are for convenience or reference
• only and are not intended to fully describe, define, or limit the provisions of this Joint Use and
Occupancy Agreement to which they may pertain.
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28. Drafting of Agreement. The parties expressly acknowledge that this Joint Use
and Occupancy Agreement is the product of mutual negotiations; that each has had ample
opportunity to read the Joint Use and Occupancy Agreement; that each has had any questions or
concerns completely explained by independent counsel and is satisfied that this Joint Use and
Occupancy Agreement accurately conveys the meanings and intents it chooses to be bound by;
and, it is expressly agreed that neither party shall be construed to be the primary drafter thereof.

29. Survivability. All obligations arising prior to termhiation of this Joint Use and
Occupancy Agreement, all obligations of the parties to be completed following termination of
the Joint Use and Occupancy Agreement, and all paragraphs of this Joint Use and Occupancy
Agreement allocating responsibility or liability between the parties shall survive the terñiination
of this Joint Use and Occupancy Agreement.

30. Entire Agreement; Amendment. This writing embodies the whole agreement and
understanding of the Parties. There are no promises, terms, conditions, or obligations other than
those contained herein, and this Joint Use and Occupancy Agreement shall supersede all
previous communications, representations, or agreements either verbal or written, between the
parties hereto. This Joint Use and Occupancy Agreement cannot be modified except by an
instrument, in writing, signed by each of the Parties.

IN WITNESS WHEREOF, the Parties have caused these presents to be executed the day
and year first above written:

CITY AND COUNTY OF STATE OF HAWAII
HONOLULU DEPARTMENT OF TRANSPORTATION

By: Michael D. Formby, Director By: Glenn M. Okimoto, Ph.b.
Department of Transportation Services Director, Department of Transportation
City and County of Honolulu State of Hawaii

APPROVED AS TO CONTENT: APPROVED AS TO FORM:

By: Nelson H. Koyanagi, Jr., Director Deputy Attorney General
Department of Budget and Fiscal Services

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel
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EXHIBIT “D”

AIRPORT SPECIAL PROVISIONS

THESE AIRPORT SPECIAL PROVISIONS (“ASP”) are attached to and made a part of
that certain Master Agreement for the Honolulu Rail Transit Project (the “Master Agreement”),
dated ____________________, by and between the STATE OF HAWAII, by its Director of
Transportation, whose principal place of business and mailing address is 869 Punclibowl Street,
Honolulu, Hawaii, 96813, hereinafter referred to as the “STATE,” and the CITY AND
COUNTY OF HONOLULU, a municipal corporation of the State of Hawaii, whose principal
place of business and mailing address is Honolulu Hale, 530 South King Street, Honolulu,
Hawaii 96813, hereinafter referred to as the “CITY”. The STATE and the CITY collectively,
are the ‘Parties,” and individually a ‘Party,” all as governed by the context in which such words.
are used.

WITNES SETH THAT:

WHEREAS, the CITY, by the Honolulu Authority for Rapid Transportation (“HART”), a
semi-autOnomous agency of the CITY, is constructing a mass transit system known as the
Honolulu Rail Transit Project (HRTP) which includes the Airport Guideway Sectionf as
described in Article I and Exhibit “A” of the Master Agreement;

WHEREAS, the CITY has identified certain lands and facilities owned by the STATE
Airports Division (“STATE”) as depicted in the most current Airport Layout Plan, Exhibit “B”
of the Master Agreement (hereinafter “AIRPORT LANDS”) at Honolulu International Airport
(hereinafter ~‘AIRPORT”) needed for the Airport Guideway Section of the HRTP (the
“PROJECT”), which AIRPORT LANDS are under the jurisdiction, authority, and control of the
STATE;

WHEREAS, the Parties recognize that the alignment of the PROJECT over AIRPORT
LAJ’4DS will impact and constrain the STATE’s current and future ability to use certain
AIRPORT LANDS for airport and aviation-related purposes;

WHEREAS, the STATE understands that the PROJECT scope of work affecting
AIRPORT LANDS cOnsists ofutility relocations, foundations, columns, guideways, an airport
transit station and connectors, Traction Power Sub-Station, and any other facilities necessary for
the complete operation and maintenance of the PROJECT;

WHEREAS, the CITY agrees to construct, operate and maintain the PROJECT in such a
way as to minimize the impact of the PROJECT on the STATE’s current and future operations;

WHEREAS, the Parties to this ASP agree that when the terms contained in the Master
Agreement do not adequately address the specific use and occupancy of AIRPORT LANDS
impacted by the PROJECT and in the event of any conflict between the terms of the Master
Agreement and this ASP, the terms of this ASP shall prevail;
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WHEREAS, it is in the public interest for the STATE to permit the construction,
operation and maintenance of the PROJECT on and over AIRPORT LANDS subject to the•
conditions herein; and

WHEREAS, the STATE does not object to granting the CITY’s joint use and occupancy
rights over the certain AIRPORT LANDS, provided the CITY complies with the terms and
conditions set forth herein;

NOW, THEREFORE, in and for the consideration of the mutual promises hereinafter set
forth, the sufficiency and adequacy of which are hereby acknowledged, and intending to be
legally bound thereby, the Parties hereby mutually agree as follows:

1. Airport Premises. The STATE is the owner of and ~as jurisdiction, authority,
control and possession of those AIRPORT LANDS depicted in Exhibit “B”, page 3, of the
Master Agreement. Exhibit ASP-i, attached to this ASP, shows the PROJECT situated over
AIRPORT LANDS in relation to existing STATE facilities and planned near-term projects at the
Airport (hereinafter referred to as the “Airport Premises”).

2. Grant of Use and Oecuvancy Rights. The STATE grants the CITY the joint right
to enter, use and occupy, on a non-exclusive basis, including surface, subsurface, and airspace
property, such portion of the Airport Premises as shall be necessary to allow the construction,
operation, and maintenance of the PROJECT for the life of the Project or for sixty-five (65)
years plus an additional period of time to be negotiated between the Parties, or sooner
termination, whichever occurs first.

a. In connection with the grant of entry, use and occupancy to the CITY, the
CITY shall obtain from the STATE, a non-exclusive easement for the
construction, operation and maintenance of the PROJECT. The easement
document shall contain the standard terms and conditions of the STATE’s
most current grant of easement form, as may be amended from time to
time and subject to any other terms and conditions as may be prescribed
by the Board ofLand and Natural Resources and the STATE to best serve
the interest of the STATE. The CITY shall provide survey maps and
descriptions of the non-exclusive easement area in accordance with
STATE Department ofAccounting and General Services Office ofLand
Survey standards. The CITY shall process and obtain all subdivision
approvals for the non-exclusive easement.

b~ The location and extent of the Airport Premises which may be utilized for
the PROJECT, and the scope and nature of such use, shall be govenied by
the as-built drawings of the PROJECT, and as approved by the STATE.

c. There is hereby reserved to the STATE, its successors and assignees, for
the use and benefit of the public, a right of flight for the passage of aircraft
in the airspace above the PROJECT, together with the right to cause in
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said airspace such noise as may be inherent in the operation of aircraft,
now or hereafter used for navigation of, or flight in the air, using said
airspac~, or landing at, taldng off from or operating at the Airport;

d. The CITY agrees that the PROJECT shall comply with all current
Transportation Security Administration (hereinafter “TSA”) and Federal
Aviation Administration (hereinafter “FAA”) rules and regulations, and
any subsequent additions and/or amendments enacted during the term of
the Master Agreement - The CITY agrees that the CITY shall not be
grandfathered under the TSA and FAA rules and regulations that are in
effect at the time cf planning, design and construction of the PROJECT;
and shall be responsible for all costs ofbringing the PROJECT into
dompliance with any subsequent additions and/or amendments to the TSA
and FAA rules and regulations during the life of the Master Agreement.

3. Right to Construct. Operate and Maintain the PROJECT. The STATE grants to
the CITY and its Contractors the right to construct, operate and maintain the PROJECT on,
within, under, over, and across the Airport Premises subject to the following:

a. The CITYshall be solely responsible for all costs and expenses incurred in
connection with the PROJECT on the Airport Premises, including, but not
limited to, all design, planning, engineering, land acquisition, construction,
alteration, and maintenance costs and expenses.

b. The STATE shall approve, in writing, all design bid packages for the
construction of the various components of the PROJECT, which written
approval shall not be ui*easonably withheld. The CITY agrees and shall
comply with the STATE’s request that the CITY include within the
CITY’s bid packages, that certain portions of the PROJECT must be
phased in such a manner as to avoid damaging, destroying, and/or
demolishing any of the STATE’s newly constructed facilities and
improvements. -

c. The CITY realizes that the PROJECT’s proposed column locations are iii
close proximity to Airport roadways and facilities, accessible to the public,
and within the Air Operations Area as defined by the STATE (heieinafter
“AOA”) and.associated Ground Support Equipment and vehicles. The
CITY shall obtain the STATE’s comment on the location of the proposed
column locations so that the PROJECT does not ifirther restrict or limit
existing and ii~ture access and use of AIRPORT LANDS. If the CITY is
not able to adequately address such comments, then the CITY shall help
mitigate the loss of access 4nd use of AIRPORTS LANDS. In addition,
the CITY’s Project design shall include all necessary measures to prevent
damage and vandalism to the columns, and agrees that the STATE shall
not be held liable for any and all damage or vandalism to the columns.
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d. The CITY realizes that the PROJECT requires certain existing utilities to
be relocated or new utilities installed specifically for the PROJECT. The
CITY shall provide the following;

i. For utilities within AIRPORT LANDS providing service outside of
the Airport (i.e. Army Signal Corns Line, Fuel Lines. etc.), a Land
Court Designation of Easement together with a Land Court Grant
of Easement. Depending on the extent of the relocation of a utility
facility, either an amended easement document or cancellation and
issuance of a new easement document will be prepared by the
CITY. The CITY shall process and obtain all subdivision
approvals and recordation for the designation or abandonment of
easements.

ii. For utilities within AIRPORT LANDS providing service to the
Airport, a Land Court Designations of Easement and Land Court
Grants of Easement will not be required, but the CITY shall
provide the STATE with the as-built drawings accurately reflecting
the relocation of any utilities.

iii. For utilities within AIRPORT LANDS that will be brought in to
exclusively provide service to the PROJECT. the CITY shall
prepare new easements, metes and bounds (and/or Land Court)
descriptions and maps for the STATE and State Board of Land and
Natural Resources’ approval using STATE generated grant of
easement templates. The CITY shall process and obtain all
subdivision approvals for the designation of easements.

iv. For utilities being relocated outside AIRPORT LANDS onto
private property not under STATE jurisdiction, the CITY shall
prepare a Land Court Designation ofEasement together with a
Land Court Grant ofEasement regardless if the utilities are within
AIRPORT LAflDS providing service to the Airport. The CITY
shall. process and obtain all subdivision approvals and recordation
for the designation of easements.

e. The CITY and its Contractors agree to comply with all STATE
construction policies, including but not limited to:

i. STATE Construction Specifications;

ii. Section C (Construction Site Runoff Control Program) and Section
D (Post-Construction Storm Water Management) of the STATE
Storm Water Management Program Plan (SWMPP); and

iii. Any other policies required of STATE contractors.
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f. The CITY understands that the STATE will allow construction to start on
AIRPORT LAND S recognizing that the CITY must comply with items b,
c, d, and e above.

g. The CITY understands that STATE operations shall have priority over the
construction of the PROJECT, and the STATE has the authority to issue
stop work directives at the STATE’s discretion that compromises Airport
security and/or impacts Airport daily operation.

h. The CITY realizes that the PROJECT is in close proximity to Airport
roadways and facilities, accessible to public areas, and within the current
and fUture AOA. The CITY understands that the CITY and its
Maintenance Contractors shall be required to obtain AOA badges and
coordinate with the STATE to obtain approval prior to the commencement
of any maintenance work to minimize impacts to Airport operations.

4. Consideration. In consideratiQn of the CITY’s right to use and occupy the Airport
Premises, the CITY agrees as follows:

a. That the PROJECT will be publicly owned by the CITY, and will provide
regular service at the Airport to the general public using the PROJECT’s
transit station to be located on the Airport Premises and Pedestrian
Connectors (as defined below);

b. To pay the STATE one-dollar ($1.00) per year, subject to approval from
FAA, for the initial 65-year term for the use of AIRPORT LANDS for the
PROJECT including but not limited to the Airport transit station and
Pedestrian Connectors, consistent with the FAA Federal Register Policy
and Procedures (“Airport Revenue Use Policy”) concerning the Use of
Airport Revenue.

c. To be solely responsible for all costs and expenses incurred in connection
with the direct PROJECT impacts during the construction of akid for the
operation and maintenance of the PROJECT on existing and future Airport
Premises as set forth herein, including, but not limited to, all design,
planning, engineering, land acquisition, construction, alteration, and
maintenance costs and expenses, including:

i. those additional costs incurred by the STATE which are over and
beyond the STATE’s typical design and construction costs of
relocating/replacing facilities to mitigate the relocation
and/replacement of existing impacted STATE facilities, occupants,
tenants and users and utilities due to the existence of the
PROJECT, and
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ii. those additional costs which are over and beyond the STATE’s
typical design and construction costs associated with future
development of, and facilities on AIRPORT LANDS necessary for
(1) the safe and efficient use of navigable airspace by aircraft with
respect.to the safety of persons and property on the ground and (2)
efficient use of the AOA that could be impacted by the PROJECT
in areas preserved and designated for future STATE tenants
requiring direct access to the AOA, including but not limited to
roadways, cargo/freight forwarding operators, flight kitchen
facilities, and screening facilities such as those for animal and
plant health inspection service purposes.

d. To allow unrestricted access (i.e. pedestrian, vehicles, aircraft, and aircraft
ground support equipment) for future tenants requiring direct access to
future AOA on those AIRPORT LANDS bisected by the PROJECT
between Aolele Street and Ualena Street (Exhibit ASP-2).

e. The CITY will work with the STATE to grant exemptions from
development standards and construction of improvements or structures
under or near the PROJECT (including within the maintenance easement
areas) that is on existing or future AIRPORT LANDS (i.e exemption from
building setback requirements to allow the STATE to construct future
facilities on AIRPORT LANDS being impacted by the PROJECT which
will maximize the operational efficiency). The STATE shall provide the
CITY fof review and approval of such plans (both temporary and
permanent) to be constructed under or near the PROJECT, and the CITY
shall not unreasonably withhold approval of such plans. *

5. Airport Transit Station and Pedestrian Connectors to Airport Facilities.

a. The CITY agrees to plan, design, construct, and maintain the structural
integrity, at its sole expense, the Airport Transit Station and the Pedestrian
Connectors from the Airport Transit Station to the Airport’s passenger
terminals. The Pedestrian Connectors shall incLude the walkways or
pathways and all associated improvements through the Airport parking
garages, required to separate PROJECT users from vehicles parked and
operating within the parking garages.

b. The STATE shall approve the design of the Airport Transit Station and
Pedestrian Connectors to provide the shortest and most intuitive path to
the Airport’s passenger terminals. This approval shall not be unreasonably
withheld by the STATE.

c. The STATE shall have the right to all advertising, vending, and other
revenues of any kind generated by the CITY, within the Airport Transit
Station and the Pedestrian Connectors, excluding fare box revenues.
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d. The CITY has an operations and maintenance contract with its core
systems contractor, and pursuant thereto will provide janitorial and
maintenance services within the Airport Transit Station and any
connection to the station such as the Pedestrian Connectors on AIRPORT
LANDS. The CITY shall work with the STATE, TSA, and FAA to
include appropriate safety and security protocols in the CiTY’s Safety and
Security Plans specific to the Airport Transit Station including but not
limited to closure and securing of the Airport Transit station access points
and on-site personnel requirement~. The CITY will amend its level of
janitorial, security or maintenance services as needed if the State
demonstrates adverse impact on the STATE’s ability to ensure
performance of similar services in area(s) near or connected to the station
and guideway system.

e. The CITY agrees that the theme and design for the Airport Transit Station
and Pedestrian Connectors on AIRPORT LANDS and facilities will be
consistent and compatible with the themes and designs of the STATE’s
existing and fixture facilities. To ensure appropriate coordination in this
~egard, the CITY will continue to include the STATE in the development
of the station theme and design and allow the STATE the opportunity to
provide timely comments as part of the design process.

6. Work Permits On AIRPORT LANDS. Prior to commencing any work on the
PROJECT, the CITY shall request and the STATE will grant, within twenty-one (21) calendar
days, or a mutually agreed upon time frame, of the date of CITY’s written request, permits for
any construction, installation, maintenance, repair, removal, replacement, reconstruction, and
upkeep work within the Airport Premises. In the case of an emergency, the STATE may grant a
permit after the work remedying the emergency need has been performed. Exhibit ASP-3
attached hereto describes the process for the application and grant of such permits by the
STATE.

7. Work Completion. Upon completion of any work performed on, within, under,
over, or across the Airport Premises by the CITY and its Contractors, the CiTY and its
Contractors shall remove all unused or surplus materials, if any, and shall restore the Airport
Premises and any other affected areas, including landscaped areas, in as good or better condition
as existed before the commencement of the construction, installation,~maintenance, repair,
removal, replacement, reconstruction and upkeep work, all subject to the STATE’s approval. In
addition, the CITY shall warrant all such restoration work, for a period of not less than twenty-
four (24) months from the date of final inspection and acceptance by the STATE. Such warranty
shall be identical to the wananty required by the CITY of the CITY’s Contractors for the
PROJECT, a copy of which is attached to the Master Agreement as Exhibit “I” and incorporated
in this ASP by reference. The CITY acknowledges that the CITY shall be responsible for any
failure of the restoration work.
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8. Ownership of Improvements. Upon satisfactory completionlrestoration by the
CITY of any impacted Airport facilities, including roadways, sidewalks, parking facilities,
landscaped areas and any other related improvements located on AIRPORT LANDS pursuant to
the PROJECT, the STATE agrees to accept such as STATE improvements.

9. Maintenance of CITY Improvements. The CITY shall, at its sOle cost and
expense, keep the PROJECT, including the Airport Transit Station and the Pedestrian
Connectors (including the walkways or pathways and all associated improvements through the
Airport parking garages required to separate PROJECT users from vehicles parked and operating
within the parking garages) in a safe, clean, sanitary, and orderly condition, consistent with
DOTA’s Rules and Regulations, including, but not limited to, making all necessary repairs and
replacements, and shall not make, permit, or suffer, any waste, strip, spoil, nuisance, or unlawful,
improper, or offensive use of the PROJECT located on AIRPORT LANDS.

10. Repair. The CITY shall not damage, undermine, or otherwise destroy any portion
of the AIRPORT LANDS, including, without limitation, any STATE facilities àr improvements
situated on the Airport Premises or any equipment or appurtenances relating thereto, including,
but not limited to, roadways, sidewalks, storm drains, drainage systems, and underground utility
systems. The CITY shall, at the written direction of the STATE, promptly, at its sole cost and
expense, repair, restore, and reconstruct that portion of said AIRPORT LANDS so damaged,
undermined, or destroyed, including any and all affected facilities, improvements, equipment,
and appurtenances. Repair work shall be designed and constructed in accordance with all
applicable STATE and federal standards and requirements, including those of the FAA.

11. Airport and Airspace Restrictions. The CITY agrees that:

a. It shall not erect nor permit the erection of any structure, objects of natural
growth, or other obstruction on AIRPORT LANDS above a height that is
determined by the application of the requirements of 14 CFR Part 77. The
STATE reserves the right to remove any offending structure or object, and
to cut any offending natural growth, all of which shall be at the expense of
the CITY; and

b. It shall not make use of AIRPORT LANDS in any manner which might
interfere with the landing at and taking off of aircraft from the Airport or
which might oØierwise constitute an Airport hazard. The STATE reserves
the, right to cause the removal or abatement of any such interference at the
expense of the CITY.

12. STATE Work on AIRPORT LANDS Within or Affecting the PROJECT. If the
STATE performs work ofany kind on, within, under, over, across, near, or affecting the
PROJECT, the STATE will coordinate such work with the CITY. The CITY shall not prevent
the STATE from performing such work, provided, however, that the STATE will take the
necessary protective measures to assure that such work does not unreasonably interfere with the
PROJECT.
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13. Indemnity.

a. Notwithstanding any agreements to the contrary between the Parties, the
CITY agrees to be fully liable for any damages and injuries to any person
and personal property and shall hold harmless, defend, and indemni~’ the
STATE from and against all claims, demands, liabilities, suits, actions,
judgments, costs, and expenses for loss, injury, death, or damage under
tort, contract or otherwise, including, but not limited to, claims of property
damage, including aircraft, personal injury, or death of persons, and
economic loss, whenever such loss, injury, death, or damage arises out of,
is connected with, or related to the CITY’s acts, omissions, rights and
responsibilities under this ASP, provided, however, that the CITY shall
not be responsible for indenmif~’ing the STATE from and against any
claims or damages arising out of the negligence or intentional misconduct
of the STATE.

b. The CITY agrees to be fully liable for any damages and injuries to any
person and personal property and shall defend, indemnify and hold
harmless the STATE from and against any damages to the CITY’s
guideway ~ystem from or relating to aircraft jet blast, and from damages
or injuries to any person or personal property, including any aircraft,
resulting from falling debris from the guideway system whether it be
debris originating from the top of the guideway (e.g. objecth) or from the
side or underside of the guideway (e.g. spalling) upon AWPORT LANDS,
including but not limited to roadways, automobile parking areas, and any
existing and/or future AOA, such as aircraft parking and cargo ramps,
aircraft maintenance areas and any other areas intended for the

• maneuvering and operating of aircraft and ground support equipment.

c. The CITY agrees to be fully liable for any darpages or injuries to any
people and personal property, including but not limited to damages to

• aircraft and consequential damages (e.g. delayed flights), that has clearly
been proven to be the result of debris from the guideway system located
on AIRPORT LANDS traversing existing and/or future AOA.

d. Based on information provided to the CITY by the STATE and Hawaiian
Airlines, the CITY’ s consultants have prepared a report evaluating the
effects upon the guideway system ofjet blast for the largest aircraft that
Hawaiian Airlines utilizes or may utilize. The evaluation report is
attached to and made a part of this ASP, as Exhibit ASP-4.
Notwithstanding any of the findings of the report, the CITY agrees to be
fully liable for any and all damages and injuries to any person and
personal property and shall hold harmless, defend, and indemnify the
STATE from and against any damages to any existing and future aircraft
bf any airplane design group, and operated by any airline carrier, that has
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clearly been proven to be the result of debris from the guideway system
located on AIRPORT LANDS traversing existing and future AOA.

14. RESERVED.

15. Insurance. The CITY shall procure or cause to be procured and maintained
during the term of the ASP, comprehensive general liability insurance, and if necessary, excess
liability insurance, with combined single limits of not less than $5,000,000 for bodily injury and
property damage per occurrence, which shall cover all the claims arising out of, connected with,
or related to rights and responsibilities under this ASP. Such policy(ies) shall name the STATE
as an additional insured. The policies of insurance for the CITY’s Contractors working on the
PROJECT shall name the STATE as an additional insured.

The CITY shall famish the STATE with evidence that such policy or policies have been
issued and are in force, and without notice or demand, ftrnish like certificate(s) upon each
renewal thereof. The CITY shall instruct the issuer to provide the STATE directly a thirty (30)
days prior written notice of any termination or cancellation of the coverage provided by said
policy or policies. The minimum limits of insurance recited herein may be increased by the
STATE as the STATE deems necessary in the exercise of sound business judgment All
insurance required herein shall apply as primary insurance with respect to any other insurance or
self-insurance programs afforded to the STATE. This paragraph shall not relieve or release or
limit the amount or degree of the CITY’s liability.

The CITY may, at its sole discretion, elect to self-insure any and all insurance it is
required to provide herein,

16. Assignment. The CITY’s rights under this ASP, in whole or in part, shall not be
sold, assigned, conveyed, leased, mortgaged, or otherwise transferred or disposed of; directly or
by operation of law, except to an agency of government that may assume the rights and
obligations of the CITY with respect th the ASP provided that the CITY making such assignment
shall continue to be obligated under the terms of the ASP; otherwise the CITY may not assign its
interest without the prior written consent of the STATE. In giving any such consent, the STATE
will not release.tbe CITY from any liabilities or obligations hereunder.

17. Default.

a. Notice of default. If the CITY defaults on or otherwise fails to perform
the CITY’s obligations under this ASP, the STATE will i~sue a written
notice of default to the CITY by receipted hand-delivery or certified mail,
return receipt requested.

b. The CITY to Cure Defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the
STATE’s reasonable satisfaction within one hundred eighty (180) calendar
days of the date of the STATE’s written notice to the CITY or such farther
time as may be authorized by the STATE in writing. The CITY’s failure
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to construct the PROJECT in accordance with the STATE’s approved
plans and specifications shall be deemed a default of this ASP.

c. STATE Remedies for Failure to Cure. If the CITY fails to cure said
defaults or fails to perform within the required time period, the STATE
may, but shall not be obligated to, cure or remedy said defaults or failures
to perfonn and charge any costsand expenses incurred in performing said
cure or remedy to the CITY, which shall promptly pay said costs and
expenses to the STATE upon receiving notice from the STATE. The
STATE shall be entitled to all remedies available under this ASP and by
law, which remedies shall be cumulative and not exclusive.

18. Abandonment. This ASP and all of the CITY’s rights hereunder shall terminate,
without any action on the part of the STATE, in the event of non-use or abandonment of the
PROJECT by the CITY on the Airport Premises, or any portion thereof, for a continuous period
of five (5) years.

19. Termination. This ASP shall not be terminated or cancelled in whole or in part
until the expiration of the life of the PROJECT or sixty-five (65) years plus an additional period
of time to be negotiated between the Parties, whichever occurs first, except as provi4ed in
Paragraph 18 (Abandonment). Any termination, cancellation, or abandonment of this ASP, in
whole or in part, shall not relieve the CITY of its obligations to indemnif~’, defend and/or hold
harmless the STATE pursuant to Paragraphs 13 (Indemnity) and 20 (Hazardous Materials) herein
with respect to any obligations arising prior to such termination or cancellation of all or a portion
of this ASP.

20. Hazardous Materials.

a. “Hazardous Materials” definition. For the purposes of this ASP,
“Hazardous Materials” shall mean any pollutant, toxic substance,
hazardous waste, hazardous material, hazardous substance, or oil as
defined in or pursuant to the Resource Conservation and Recovery Act,
the Comprehensive Environmental Response, Compensation, and Liability
Act, and the Federal Clean Water Act, all as amended, or any other
federal, State, or local environmental law, regulation, ordinance, rule, or
by-law, whether existing as of the date hereof, previously enforced, or
subsequently enacted.

b. STATE ore-aDnroval required. The CITY shall not, without the written
prior approval of the STATE, the exercise of which approval is in the sole
and absolute discretion of the STATE, cause or permit the escape,
disposal, discharge, or release of any Hazardous Materials except as
permitted by law. The CITY shall not allow the storage or use of such
materials in any manner not sanctioned by law or by the standards
prevailing in the industry for the storage and use of such materials, nor
allow to be brought onto and/or into AIRPORT LANDS any such
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materials except to use in the ordinary course of the CITY3s business, and
then only after written request is made to the STATE identi~’ing such
materials and upon the STATE’s written consent, which consent may not
be unreasonably withheld. As used in this Paragraph 20, the “presence,
escape, disposal, discharge, dr release of Hazardous Materials” includes,
but is not limited to, oil, fuel, and polychlorinated biphenyl (PCB) spillage
or leakage, improper waste oil disposal, or pollution of any water
attributable to the CITY’s (a) operations and activities on or connected
with the PROJECT on Airport Premises or (b) use and occupancy of the
AIRPORT LANDS.

c. The CITY’s best knowledge and belief. If any lender or governmental
agency shall ever require testing to ascertain whether or not the CITY has
caused or permitted the escape, disposal, discharge, or release of
Hazardous Materials, then the CITY shall be responsible for the
reasonable costs thereof. Hazardous materials pre-existing on AIRPORT
LANDS shall be administered in accordance with Article Ill of the Master
Agreement. The CITY shall execute affidavits, representations and the
like from time to time concerning the CITY’s best knowledge and belief
regarding the presence ofhazardous materials on, within, or under the
AIRPORT LANDS and/or the escape, disposal, discharge, or release of
Hazardous Materials therefrom. The CITY acknowledges that Hazardous
Materials do exist on certain portions of AIRPORT LANDS, and shall be
responsible for all costs to properly remove, dispose and/or abate such
materials that the CITY disturbs. The CITY shall not be permitted to
dispose of any Hazardous Materials at the STATE’s Soil Management
Facility.

d. Indemnity. Notwithstanding any agreements to the contrary between the
Parties, the CITY shall hold harmless, defend, indemni~’ and insure the
STATE as an Additionally Named Insured where appropriate, including,
but not limited to, under any CITY excess policies of insurance and when
the CITY is named as an Additionally Named Insured under policies of
insurance provided by its Contractors, from and against all claims,
demands, liabilities, suits, actions, judgments, costs, and expenses for loss,
injury, deatb, or damage under tort, contract or otherwise, including, but
not limited to, claims ofproperty damage, including aircraft, personal
injury, or death of persons, and economic loss, whenever such 1~oss, injury,
death, or damage arises out of, is connected with, or related to Hazardous
Materials as a result of the PROJECT located on AIRPORT LANDS.

21. Protection of waters. The CITY shall maintain and employ debris, pollution, and
contamination control measures, safeguards, and techniques to prevent debris, pollution, or
contamination to ocean waters, streams, or waterways resulting from the activities or operations
of the CITY, and the CITY’s invitees and agents on, within, under, over, across, through, or
connected with the Airport Premises, and shall take prompt corrective action upon actual notice

12
Airport Special Provisions Between the City and County of Honolulu

and the State of Hawaii for the Honolulu Rail Transit Project



of the event of such pollution or contamination to promptly remove the cause of such pollution
or contamination, and shall immediately clean the Airport Premises and affected areas and
surrounding waters of such pollutant. or contaminant and restore to the STATE’s reasonable
satisfaction the areas affected by such pollution or contamination, all at the CITY’s cost and
expense.

The STATE may also conduct its own inspections of the CITY’s Contractors work on
AIRPORT LANDS and/or on any property within the STATE’s Small Municipal Separate Storm
Sewer System (MS4) pem~it. The STATE shall noti& the CITY, in writing, of any STATE non-
compliant fndthgs If the CITY does not correct the non-compliant items within the time
specified, or if the non-compliant item(s) is an illicit discharge or if the noted item is a repeat
violation, then the STATE will notif~’ the STATE Department of Health (“STATE DOH”). The
CITY agrees that any fines levied by the STATE DOH upon the STATE as a result of the
CITY’s Contractor’s work, shall be tendered back to the CITY, regardless if an inspection was
undertaken by the STATE. The STATE shall have the authority to issue stop work directives to
the CITY’s Contractors if the STATE deems the construction site to pose an immediate and
significant threat to water quality, human or environmental health, and such occurrence shall be
referred to the STATE DOH.

22. End of the ASP. Prior to the expiration of the life of the PROJECT or sixty-five
(65) years plus an additional period of time to be negotiated between the Parties, whichever
occurs first, the Parties agree to negotiate a new ASP to allow the aontinued operation and
maintenance of the PROJECT on the Airport Premises.

23. Removal of the PROJECT. Upon the Sxpiration of the life of the PROJECT or
sixty-five (65) years, as may be extended by negotiation, whichever occurs first, and if a new
ASP has not been agreed to by the Parties as provided under Paragraph 22 (End of the ASP), or
upon abandonment as provided in Paragraph IS (Abandonment), the CITY shall:

a. Remove and Restore. At the CITY’s sole cost and expense, remove any
and all portions of the PROJECT installed or constructed on, within,
under, over, or across the Airport Premises and any improvements,
equipment, facilities, components, and appurtenances relating thereto and
restore the Airport Premises to the reasonable satisfaction of the STATE,
to a condition equal to the then-current standards or as it existed prior to
the commencement of this ASP. If the CITY fails to restore the Airport
Premises to a condition reasonably satisfactory to the STATE, the STATE
shall have the right to charge the CITY, and the CITY shall be solely
responsible for, any and all reasonable costs and expenses incurred by the
STATE in completing and accomplishing such restoration, including, but
not limited to, any costs the STATE incurs in removing and disposing of
the CITY’s propert~’.

b. Right to Purchase. City shall offer the STATE the first option to acquire
any land and property that the City and/or its successors acquired in
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connection with the PROJECT, provided such property is adjacent to or
near STATE property (such as areas identified on the Airport Layout Plan
as clearance zone, or areas that should be under the STATE’s control to
prevent future incompatible land uses). At no cost to the STATE, the
STATE shall have up to six (6) years to assess and secure funding to
acquire any such properties. Conveyance of the properties to the STATE
shall be in compliance with, or permitted by, applicable Federal, State, and
CITY guidelines, regulations, or laws.

24: Complianëe with Laws. The CITY, at all times during the term of thisASP, shall
comply with and observe all. of the requirements of all Federal, including bpt not limited to the
FAA, STATE, and CITY laws, statutes, ordinances, rules, and regulations ilow in force or which
may hereafter be in force, including, but not limited to, all laws and regulations applicable to the
use of areas within AIRPORT LANDS.

25. Binding Effect. All provisions contained in this ASP shall be binding upon and
n~ure to the benefit of the respective parHes, their successors and permitted assigns, and officers,
agents, and employees or any person acting for and on their behalf.

26. Singular. Plural, Gender. All words used herein in the singular number shall
extend to and include the plural. All words used in a gender shall extend to and include all
genders.

27. Severability. The portions of this ASP shall be severable, and any invalidity,
unenforceability, or illegality of any provision or provisions of this ASP shall not affect any
other provision or provisions of this ASP, and each term or provision of this ASP shall be
construed to be valid and enforceable to the hill extent permitted by law.

28. Headings. The headings and captions herein are for convenience or reference
only and are not intended to fhlly describe, define, or limit the provisions of this ASP to which
they may pertain.

29. Drafting of ASP. The Parties to this ASP expressly acknowledge that this ASP is
the product ofmutual negotiations; that each has had ample opportunity to read the Asp; that
each has had any questions or concerns completely explained by independent counsel and is
satisfied that this ASP accurately conveys the meanings and intents it chooses to be bound by;
and, it is expressly agreed that neither party shall be construed to be the primary drafter thereof.

30. Unique Terms of the ASP. The Parties to this ASP agree that when the terms
contained in the Master Agreement do not adequately address the specific use and occupancy of
AIRPORT LANDS impacted by the PROJECT and in the event of any conflict between the
terms of the Master Agreement and this ASP, the terms of this ASP shall prevail;

31. Survivability. All obligations arising prior to termination of this ASP, all
obligations of the parties to be completed following termination of the ASP, and all paragraphs
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of this ASP allocating responsibility or liability between the parties shall survive the termination
of this ASP.

32. Entire Azreement; Amendment This writing embodies the whole agreement and
understanding of the Parties. There are no promises1 terms, conditions, or obligations other than
those contained herein, and this ASP shall supersede all previous communications,
representations, or agreements either verbal or written, between the parties hereto. The STATE
reserves the right, from time to time, to update the ASP to reflect its then-standard policies and
procedures applicable to airport tenants and users of AIRPORT LANDS when it relates to the
safety, security and operations of the airport and airport system. Such updated ASP is at the sole
discretion of the STATE and does not require the other party .to sign such ASP.. However, when
the ASP needs to be updated and such change(s) affects the negotiable term(s) of the ASP, then
such ASP cannot be modified except by an instrument, in writing, signed by each of the Parties.

IN WITNESS WHEREOF, the Parties have caused these presents to be executed the day
and year first above written:

CITY AND COUNTY OF STATE OF HAWAII
HONOLULU DEPARTMENT OF TRANSPORTATION.

By: Michael D. Formby, Director By: Glenn M. Okimoto, Ph.D.
Department of Transportation Services Director, Department of Transportation
City and County of Honolulu State of Hawaii

APPROVED AS TO cONTENT: APPROVED AS TO FORM:

By: Nelson H. Koyanagi, Jr., Director Deputy Attorney General
Department of Budget and Fiscal Services

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel
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I ExhibitASP3j
PERMIT To PERFORM svi3RK UiON AIRPORT ROADWAYS

Application Date __________

Application is hereby made to perforiji the following work and at the location(s) specified below and at no other place.

1. Name of Roadway

2. Locations or limits on said roadway___________________________________________________________________

3. Work to be performed per attached plans approved by Date

( ) Access connection ( ) Utility ( ) Drainage improvement C ) Other

4. Dates between which work will be performed: ___________________________________ to_______________________________

5. General Notes for Construction
a. All lanes shall be open to traffic when no work is being done under this permit. Only one lane of traffic shall be closed

at anV other time.
b. When trenching In pavement areas, safe, non-ski bridging material adequate, to handle all vehicular traffic shall be

placed and securely anchored over the trench.
c. Longitudinal drainage along the roadway shall be maintained.
d. Duct lines shall have 3 feet minimum cover if no other depth Es shown on the approved plan.

e. - No material and/or equipment shall be stockpiled and/or stored within the roadway or right-of-way except at locations
approved in writing by the Airport Manager or those shown on the approved plans.

1. All regulatory, guide and construction signs and barricades shall be of high intensity reflective sheeting.

S. Submittais reciulred

a. Initial and date utility clearances as checked below. Contractor to also check with all other utility companies etc. for.
verification of all other utility ilnes.

Electric Co. ____________________ ( ) Water Supply __________________ ( ) Gas Co. ___________________

( )GTE-HAW’N ____________ ( )Sewers________________ ( )CableTV____________
(JAT&T_____________ ()________________________________

b. Proof of State Indemnity
Certificate of Insurance naming the State of Hawaii as an additional insured, having respective minimum
coverages for Bodily Injury of Death Per Person; Bodily Injury or Deaih PerAccident; and Property Damages
Per Accident of:

$ 100,000; ( ) $ 300,000; ( ) $ 50,000;
$ 250,000; ( ) $ 500.000; ( ) $ 100,000; 30 day notice of
$______________ ( ) $_____________ ( ) $ ; cancellation to the State required.

Federal Non Liability Clause (See tern 13 on following pages of this permit.)

c. $_________________________ Administrative Fee (Make check payabie to: Dept. of Transportation, State of Hawaii)

d. Performance Bond
( ) $ : ByBondNo. __________________;orOlher______________

Letter of Guarantee on file ( ) Waived

The applicant hereby agrees that any agreement heretofore made or hereafter to be made, and the convenants and conditions
stated on the reverse side hereof shall be binding upon the applicant, the applicants heirs, personal representatives, successors,
contractor and assigns. The applicant acknowledges that the applicant has read the completed form, understands its provisions, and
agrees to its terms and conditions.

CONTRACTOR:_______________________________ APPLICANT;..
(Name of applicant whether hdMthsal, firm, partnership,



ADDRESS:______________________________________________________ corporation, governmental agency, etc.)

TELEPHONE NUMBER:_________________________ ____________________________________

(Print Name & hue of Applicant or Authorized Rep)

EMERGENCY NOS:

(1) (sIgnature)
Name Phone No. ADDRESS: ________________________________

(2) Name Phone No. TELEPHONE NO.:___________________________

PERMIT NO. _________________________ DATE:_________________

Permission to perform the above described work at the location(s) state in items I and 2 between the dates set forth in item 4
of the application is hereby granted. The applicant shall notify the issuing office at least five(s) workIng days before commencing work.
Any extension of completion date must be approved In writing by the Airport Manager. ThIs permit expires if work is not stated within
90 days of issuance date.

Airport Manager
IN CONSIDERATION OF A PERMIT BEING ISSUED TO THE APPLICANT, THE APPLICANT AGREES AS FOLLOWS:

Rules & Regulations

I. To Install, provide, and maintain all traffic control devices in accordance with the Administrative Rules Goveming the Use of
Traffic Control Devices at Work Sites on or Adiacent to Public Streets and Highways as adopted by the Director
Transportation, and the FHWA Manual on Uniform Traffic control Devices for Streets and Highways. Part VI. Traffic Controls
for Highway Construction and Maintenance Operations dated 1984.

2. To safeguard and facilitate the movement of vehicular and pedestrian traffic in accordance with the Administrative Rules
Governino the Design. Construction and Maintenance of Public Streets and Highways as adopted by the Director of
Transportation; to place signs or barricades Informing motorists or pedestrians or work to be done in a safe manner and to
remove same upon compietion of work.

Workmanship: Responsibility & Warranty

3. To diligently prosecute the work to completion, in a neat and workmanflke manner, within the dates set forth in said permit.

4. To undertake for a period of one (I) year after the satisfactory completion of such work, any necessary repairs to Airport
facilities disturbed by the work perfomied under said permit: or to pay the actual cost of such repair made by the Department of
Transportation.

5. To remove, relocate, replace, reconstruct or adjust, at the applicants expense, any work or facflhty constructed or placed by the
applicant on or under the right of way of an airport roadway whenever and as often as may be required by the Director on the
Director’s authorized representative in order to undertake the construction, reconstruction or maintenance of said airport
roadway.

6. To keep all facilities installed under said permit in good repair so that the presence of such facility on or under the roadway will
in no way impair the use or usefulness of any roadway improvement which may now exist or hereinafter come into existence.

7. To make all repairs in such manner as may be required by Chapter 264, HawaIi Revised Statutes.

State indemnity

8. To protect, defend, indemnify and save harmless, the State and ies agents and representatives, against any claim, liability, suit
or action of every manner and description for any injury to or death of persons or for property damage, whenever such injury,
death or damage shall be infhcted or caused by the applicant, the appilcant’s agents, contractors or representatives in
connection with the work covered by said permit.

9. To procure, at the applicant’s own expense, and keep in force at ali times whenwork permitted under said permit is being
done, a policy or policies of public hability and property damage insurance, naming the State as an additional insure, covering
the entire workio be done under said permit and for at least the minimum coverages set forth on the reverse side hereof. The
State is to be given 30 days written notice of canceliation of said insurance.



10. To supply evidence satisfactory to the State that thei&fCfir’&l rnsurance has been procured and is In force prior to commencing
the work under said permit.

11. if the death or Injury to any person, or the loss or damage to any property, is caused by the United States Government in the
course of Its use of the property, the liability, if any of the U.S. Government thereafter shall be determined In accordance with
the applicable provisions of the Federal Tort Claims Act (62 Stat. 869, 982; 28 USC 2671 -2680).

Nondiscrimination Convenants

12. No person on the grounds of race, color, religion, sex or national origin shall be excluded from participating in1 denied.the
benefits of, or be otherwise subjected to discrimination in the use of said facilities.

13. In the construction of any improvements on, over or under such land and the furnishing of services thereon, no person on the
grounds of race, color, religion, sex or nationai origin shall be excluded from participating in, denied the benefits ot or be
otherwise subjected to discrimination.

14. The applicant shall use the premises in compliance with ail other requirements imposed by or pursuant to Title 49, Code of
Federal Regulations, Department of Transportation, Subtitle A, Office of the Secretary, Part 21,.Nondiscrimination in Federally
Assisted Program of the Department of Transportation - Effectuation of Title VI of the Clvii Rights Act of 1964, and as said
Regulation may be amended.

Agreements

15. To surrender the permit herein applied for and surrender all rights thereunder whenever notified to do so because of a default
in any of these conditions agreed above.

16. To keep a copy of said permit in the hands of the working crew for exhibit upon request of any authorized representative of the
Department of Transportation.

17. AdmInistrative fee is not refundabie under any condition.



GENERAL NOTES FOR TRAFFIC CONTROL PL2~N

1. The permittee shall make minor adjustments at intersections,
driveways, bridges, structures, etc., to fit field
conditions.

2. Cones or delineators shall be extended to a point where they
are visible to approaching traffic.

3, Traffic control devices shall be installed such that the
sign or device farthest from the work area shall be placed
first. The others shall then be placed progressively toward
the work area.

4. Regulatory and warning signs within the construction zone
that are in conflict with the Traffic Control Plans shall be
removed or covered. All signs shall be restored upon
completion of the work.

5. Flaggers and/or police officers shall be in sight of each
other or in direct communication at all times.

6. When required by the issuing office, the permittee shall
instaLl a flashing arrow signal as shown on the Traffic
Control Plans.

7. All traffic lanes shall be a minimum of 10 feet wide.

8. All construction warning signs shall be promptly removed or
covered whenever the message is not applicable or not in
use.

9. The backs of all signs used for traffic control shall be
appropriately covered to preclude the display of
inapplicable sign messages (i.e., when signs have messages
on both faces)

10. At the end of each day’s work or as soon as the work is
cOmpleted, the permittee shall remove all traffic control
devices not longer needed to permit free and safe passage of
public traffic. Removal shall be in the reverse order of
installation.

11. Replace permanent pavement markings and traffic signs upon
completion of each phase of work.
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AECOM

INTRODUCTION

The purpose of this white paper report is to present our analysis of the interisland Terminal Mauka Extension project as
related to the guideway. Per DOT-AIR plans, dated December 14, 2012, (Attachment Al) the project will include the
construction of aircraft tarmac which will be bordered by a 19 foot tall blast wall fence. As shown on Attachment 8
Structural Plan and Profile sheet, the guideway will traverse the northeast corner of the tarmac with the outer edge extending
overby as much as 40-ft and the underside of the guideway at an elevation of approximately 88.8-ft. This portion of the
guideway is supported by two piers located behind the blast wall fence. According to DOT-AIR the gates adjacent to this
area will accommodate the Airbus 330-300 (Group V) and Boeing 737-800 (Group Ill). This report documenls the analysis
of the aircraft movements to and from the proposed Mauka Concourse. The two sections of this report will review Airbus
330—300 and Boeing 737—800 operations and list assumptions made to the analysis as well as conclusions drawn.

A33o-3ao AIRCRAFT (GROUP V)

The Interisland Terminal Extension — Mauka Concourse can accommodate A330—300 aircraft on the north side concurrently
at Gates 723 and 708.

Assumptions

It is assumed that aircraft will maintain a standard taxilane wingtip clearance of3I •feet and a 25-foot tail clearance
flom objects. Aircraft will be pushed back with a tug and to the extent practical will be aligned with the exit taxilane
centerline. The same taxilane is.used for aircraft taxiing to and from the terminal.

Analysis

A330-300 movements along the north side of the Mauka Concourse create dependencies as there is only one
taxilane capable of accommodating A330-300 aircraft. Attachment Cl shows the analysis of two aircraft taxiing to
their respective Gates (723 and 708). When the aircraft at Gate 728 is pushed back, there is insufficient apron area
(width) to allow for the A330 to be aligned with the taxilane. Once pushed back, the aircraft will taxi out on its own
power, first turning to align with the taxilane. The taxi out maneuver will not impact an A330 parked at Gate 708.

According to a specifications sheet, provided by Hawaiian Airlines, the A330-200 is 59.8-feet tall, Attachment D
and per DOT grading plans, the highest tarmac grades are at elevation 18.84, Attachment A2. As shown on
Attachment Cl and C2 the tail of an A330 pushing back from Gate 723 will have 36± feet of horizontal clearance
and 10 & feet vertical clearance 6am the underside of the guideway.

As the A330 pushes back the guideway will be subjected to jet blast reaching speeds of 34 mph and temperatures of
77 degrees Fahrenheit, see Attachment El and E2. This wind speed and temperature are no different than normal
daily weather conditions, and are well within the normal design service load conditions. Furthermore, the guideway
can accommodate service load ambient temperatures up to IOU degrees Fahrenheit apd wind speeds up to 100 mph.

Similarly, an A330 at Gate 70B is pushed back, tail to the east. However, at this gate there is sufficient room to
align the aircraft on the tnxilane.

Conclusion

Using FAA standard taxilane wingtip and tail clearances it is possible to conduct push back and power out maneuvers along
the north side of the Mauka Concourse with A330 aircraft without impacting the proposed guideway alignment. It is not
uncommon for an aircraft to make a turning maneuver prior to beginning their taxi out of the terminal area and the turns
assumed in this analysis are well within the aircraft’s safe operating limits.



AECOM

B737-800 AIRCRAFT (GROUP III)

Four 8737-800 aircraft can park at Gates 70A, 71, 72A, and 73 simultaneously.

Assumptions

It is assumed that aircraft will maintain a taxilane wingtip clearance of 22 feet and a tail clearance of IS feet. In
addition, aircraft are maneuvered to avoid conflicts with the proposed blast fence as indicated in Attachment Cl and
C2. This is of particular concern at Gate 73, where a straight pushback of the aircraft would result in the blast fence
being within the wingtip clearance. Aircraft are maneuvered to minimize interferences between gate parking and
taxi movements.

Analysis

This analysis reviews three Group Ill aircraft taxiing to and being pushed back from Gates 71, 72A and 73. All
inbound Group Ill aircraft ~vill taxi on the southern Group Ill taxilane and outbound aircraft on the northern Group
lfl taxilane. Operations the two taxilanes can be conducted simultaneously by Group Ill or smaller aircraft. All
aircraft movements were analyzed to meet FAA design standards of 22-feet wingtip clearance between the wingtips
of the aircraft and any fixed or moveable object. In addition, all aircraft were analyzed to meet 15-foot tail
clearances to fixed or nioveable objects.

An aircraft pushingback from Gate 73 will be pushed essentially straight back with slight corrections being made to
avoid thejet blast fence within the wingtip clearance areas. Similar to the Group V analysis above, the pushback
maneuver retains a tail clearance of 15 feet to a potential blast fence adjacent to the proposed guideway. Pushbacks
on Gate 73 allow for the southern Group Ill taxilane to be utilized by aircraft taxiing to Gates 72A and 71. Upon
decoupling of the tug, the aircraft from Gate 73 will turn toward the northern Group 111 taxilane. During this turning
maneuver, aircraft cannot taxi into Gates 72A or 73. While wingtips will remain clear, it is also likely that aircraft
would not enter Gate 71 during this turn either.

The aircraft at Gate 72A can be pushed straight back and then turn with the tail east nearly aligning with the
northern Group Ill taxilane centerline. Once the tug is removed, the aircraft will make a slight correction to center
on the taxilane and then proceed outbound. Once the aircraft is pushed back, inbound traffic is able to access Gates
71, 72A, and 73 unimpeded.

Similarly to Gate 72A, the aircraft at Gate 71 can be pushed straight back and then turn with the tail east nearly
aligning with the northern Group Ill taxilane centerline. Inbound aircraft are able to access Gates 71, 72A and 73
unimpeded while the tug is decoupling from the aircraft.

Conclusion

Using FAA standard taxilane wingtip and tail clearances it is possible to conduct push back and power out maneuvers along
the north side of the Mauka Concourse with 8737 aircraft without impacting the proposed guideway alignment. Again, it is
not uncommon for an aircraft to make a turning maneuver prior to beginning their taxi out of the terminal area and the turns
assumed in this analysis are well within the aircraft’s safe operating limits.
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A Boeing 737-800 pushing back from Gate 73 maintains clear of aircraft taxiing to Gate 72A and will maintain a tail
clearance to the guideway shadow of approximately 26.75± feet (bottom ofguideway is actually 28± feet above the top of
tail). This clearance is over 10 feet more than the requ red minimum FAA standard. During the push—back, there are no
interferences of operations with other gates. Once the push-back operations have ceased and the aircraft proceeds to turn to
the northern Group Ill taxilane, the aircraft becomes dependent on aircraft taxiing to Gate 72A. Once straight on the taxilane
centerline, it is independent of other aircraft taxiing toward the proposed Mauka Concourse.

An aircraft pushing back from Gate 72A will push back straight and then turn the tail toward the east until the aircraft is on
the centerline of the northern taxilane ready to proceed taxiing forward without assistance of the tug. At the furthest push-
back point, while the tug is decoupling, the tail is approximately 26.75± feet from the proposcd guideway shadow (bottom of
guideway is actually 28± feet above the top of tail). During push-back, no aircraft can taxi to Gates 71 or 73 nor can an
aircraft from Gate 71 be pushed back. Once the aircraft is pushed back, its movements are independent of aircraft taxiing to
the proposed Mauka Concourse along the southern Group Ill taxilane.

An aircraft pushing back from Gate 71 will push straight back from its parking position and then turn the tail toward the east
until the aircraft is on or nearly on the centerline of the northern taxilane. Once the aircraft is pushed back, its movements are
independent of aircraft taxiing to the proposed Mauka Concourse along the southern Group Ill taxilane.
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AIRBUS — A330 VIEW A—AlAN

El. 88.8±

BOEING — 8737 VIEW B—BflN

HLfr

1. NO COLUMNS WILL BE PLACED WITHIN THE TARMAC; ALL
COLUMNS EITHER BEHIND JET BLAST DEFLECTOR OR
AIRPORT SECURITY FENCE.

HONOLULU ILAIL TRANSiT PROJECT

SECURIW
1. PASSENGERS ARE SECURED WITHIN TRAIN. UNDER NORMAL

OPERATiONS; PASSENGERS CANNOT OPEN DOORS AND
WINDOWS.

2. OVER TARMAC. A SECURITY FENCE CAN BE ADDED ATOP
THE STANDARD P~PET. HEIGHT OF FENCE TO BE
DETERMINED.
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Acting Assistant Attorney General
Environment & Natural Resources Division
ANGELA O’CONNELL
Environmental Enforcement Sdction
U.S. Department of Justice
301 Howard St., Suite 1050
San Francisco, California 94105
Telephone: (415) 744-6485
Facsimile: (415) 744-6476
E-mail: angela.o’conneil©usdoj .gov

EDWARD H. KUBO;JR.
United States Attorney
P31CC Federal Building
300 Ma Moana Boulevard, Room 6-100
Honolulu, Hawaii 96850
Telephone: (808) 541-2850
Facsimile: (808) 541-2958

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

UNITED STATES OF AMERICA, )
DEPARTMENT OF HEALTH, STATE )
OF HAWAII,

Plaintiffs, . CIViL ACTION NO.

v. . CONSENT DECREE
WITH APPENDICES A -0

DEPARTMENT OF TRANSPORTATION, ~
STATE OF HAWAII )

Defendant.
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1 The United States ofAmerica, on behalf of the United States Environmental Protection

2 Agency (“EPA”), has filed a Complaint in this matter alleging that the Hawaii Department of

3 Transportation (“HDOT”) has violated provisions of the Clean Water Act (“Act”), 33 U.s.c.
4 § § 1251— 1387, and the regulations promulgated pursuant to the Act including the conditions and

5 limitations of the Hawaii General Construction Activities Storm Water Permit, HAR 11-55

6 Appendix C; the Hawaii General Industrial Actiiities Storm Water Permit, lIAR 11-55

7 Appendix B; HDOT’s Honolulu International Airport NPDES permit, Permit No. 1410021440;

8 and HDOT’s Municipal Separate Storm Sewer System NPDES permit (“MS4”) for Oahu, Permit

9 No. 1110021245 (to be reissued as No. 1118000001). The State ofHawaii, on behalf of the

10 Hawaii Department ofHealth (“DOll”), joined in the Complaint to bring claims against

11 Defendants for violations of State law.

12 The Parties recognize, and the Court by entering this Consent Decree fluds, that this

13 Consent Decree has been negotiated by the Parties in good faith and will avoid litigation between

14 the Parties and that this Consent Decree,is fair, reasonable, and in the public interest,

15 NOW, THEREFORE, before the taldng of any testimony, upon the pleadings, without

16 adjudication or admission ofany issue of fact or law, and upon cànsent and agreement of the

17 Parties, it is hereby ADJUDGED, ORDERED, AND DECREED as follows:

18 ‘I. GENERAL PflOVISIONS

19 1. Jurisdiction and Venue. This Court has jurisdiction over the subject matter ofthis

20 action and over the parties pursuant to 33 U.S.c. §~1319 & 1365 and pursuant to 28 U.S.C.

21 §* 1331, 1345, 1355 & 1367. The Complaint states claims upon which relief may be granted

22 under 33 U.S.C. § 1319 and under applicable provisions of State law. Venue is proper in this

23 District under 33 U.S.C. § 1319(b) and under 28 U.S.C. §~ 1391(b) and (c) & 1395(a), because

24 the defendant may be found here and because the transactions and occurrences giving rise to the

25 Complaint occurred here. For purposes of the Decree, HDOT consents to and will not contest

26 the Court’s exercise ofpersonal jurisdiction over HDOT or venue in this District.

27

28 1



1 . 2. Parties Eound. The obligations of this Consent Decree apply to and are binding

2 upon the United States and DOH and upon HDOT and any successors agencies or other entities

3 or persons otherwise bound by law. Within 10 business days of entry of this Decree, HDOT shall

4 provide a copy of this Decree to each Manager, each Project Superintendent, and each firm

S retained by HDOT to implement this Decree. i1 more than 10 business days after entry of this

6 Decree, a Manager, Project Superintendent, or other person or firm becomes an employee of

7 FIDOT or is retained by ItDOT to implement provisions ofthis Decree, HDOT shall provide

S such person or firm a öopy of the Decree within 10 business days of such employment or

9 retention.

10 3. Definitions. Except as specifically provided in this Decree, definitions for the

11 terms used in this Decree shall be incorporated from the Clean Water Act and the regulations

12 promulgated pursuant to the Act. Whenever terms listed below are used in this Decree, the

13 following definitions apply.

14 a. “Acceptable evidence”, for the purposes ofParagraphs 21.0 and 24.b,

15 below includes invoices, purchase orders, or other documentation that specifically

16 identifies and itemizes the individual costs of the goods or services for which payment is

17 made. Canceled drafts do not constitute acceptable evidence unless such drafts

18 specifically identif~’ and itemize the individual costs of the goods or services for which

19 payment is made.

20 b. Best Management Practices (“BMPs”) shall have the meaning set forth in

21 40 C.F,R. § 122.2 which states that BMPs “mean schedules of activities, prohibitions of

22 practices, maintenance procedures, and other management practices to prevent or reduce

23 the pollution of ‘waters of the United States’.” BMPs also include treatment

24 requirements, operating procedures, and practices to control plant site runoff, spillage or

25 . leaks, sludge or waste disposal, or drainage from raw material storage.”

26
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1 a. BMP Program Plan (“BMPPP”) shall mean a programmatic chapter under

2 the Storm Water Management Program Plan (“SWMPP”) that meets the terms and

3 conditions of the MS4 permit and the requirements of Section V of this Consent Decree

4 (Injunctive Relief).

5 d. “Clean Water Act” or “Act” shall mean the Federal Water Pollution

6 Control Act, as amended, 33 U.S.C. §~ 125 1—1387.

7 a. “Connectiàn Permit” shall mean a permit issued by HDOT for physical

8 connections into its Oahu MS4.

9 f. “Critical deficiencies” for purposes ofParagraph 10.g.(2) shall mean those

10 deficiencies that posc an immediate threat for the discharge of pollutants to the storm

11 drain system, surface waters, or State waters. Critical deficiencies include, but are not

12 limited to, the following examples:

13 (1) Any observed discharge, or evidence of discharge, of untreated

14 storm water or non-storm water to the storm drain system, surface waters, or State

15 waters generated by the construction activity.

16 (2) Absence of linear baniers and/or perimeter controls required by the

17 BMP Plan.

18 (3) There are identified storm drain inlets, surface waters, or State

19 waters within or adjacent to the project site in close proximity to disturbed soil

20 areas without control measures in place that pose an immediate threat ofuntreated

21 stout water discharged.

22 (4) Work in an active stream channel or other surface water body

23 without proper implementation of required BMPs.

24 (5) Presence of any spilled oil or hazardous materials near to

25 unprotected storm drain inlet, surface waters, or State waters.

26
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I g. “Day” shall mean a calendar day unless otherwise specified to be a

2 working day. “Business Day” shall mean a day other than a Saturday, Sunday, State or

3 Federal legal holiday. In computing a prescribed period of tiine,.the day of the event shall

4 notbe included. If a stated time peijod expires on a Saturday, Sunday, State or Federal

5 legal holiday, it shall be extended to include the next working day.

6 h. ‘Discharge Permit” shall mean a permit issued by HDOT for discharges

7 into its Oahu MS4.

8 1. “DOH” shall mean the Bawai’i Department ofHealth and any of its

9 successor departments, agencies, or instrumentalities.

10 j. “Encroachment pemiit project” shall mean a construction project

11 undertaken by a third party within one ofBDOT’s rights-of-way and that requires the

12 issuance by HDOT of a ‘Permit to Perform Work Upon State Highways”.

13 k. “EPA” shall mean the United States Environmental Protection Agency and

14 any of its successor departments, agencies, or instrumentalities.

15 1. “General Construction Activities Storm Water Permit” refers to the permit

16 issued by DOll for Construction Activities, BAR 11-55 Appendix C.

17 rn “General Industrial Activities Storm Water Permit” refers to the permit

18 issued by DOll for Industrial Activities, HAlt 11-55 Appendix B.

19 ii. “High Priority Watersheds” shall mean those depicted at Appendix A

20 which is incorporated herein by refer~nce.

21 o. “Industrial Activity” shall have the meaning set forth in 40 C.F.R. §

22 122.26(b)(14)(i)-(xi), excluding 40 C.F.R. § 122.26(b)(14)(x).

23 p. “Inspection” for purposes ofParagraph 10.k.(2) shall mean, at a minimum,

24 (1) Visual inspection ofthe inlet(s) and/or point of connection to the

25 M84 for evidence of the presence ofpollutants or other illegal discharges;

26
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1 (2) Visual inspection of the tributary area for potential sources of

2 pollutants exposed to stormwater and the presence ofBMPs, if any, employed to

3 prevent the discharge of those pollutants to the MS4; and

4 (3) Discussion with a facility representative to ensure that they know

S the difference between allowable discharges to the M84 and pollutant discharges

6 which are not allowed to be discharged to the M84.

7 q. “Major deficiencies” for purposes of Paragraph 10.g.(2) shall mean those

8 deficiencies that are significant problems which could result in the discharge ofpollutants

9 to the storm drain system, surface waters, or State waters. Major deficiencies include, but

10 are not limited to, the following examples:

11 (1) No Best Management Practices (BMP) Plan or NPDBS permit (if

12 required).

13 (2) Linear barriers and/or perimeter controls in areas bibutaay to a

14 water body or drain inlet are installed as required by the BMP Plan, but are not

15 functional. This includes silt fences that are not anchored properly, have

16 collapsed, been driven over or overwhelmed by accumulated sediment.

17 (3) Hazardous materials or waste is stored within the project without

18 containment or implementation of BMPs.

19 (4) Oil, fuel, or brake or transmission fluid spills covering more than

20 one square yard and/or adjacent to protected storm drain inlets, surface waters, or

21 State waters.

22 (5) Any discharge of sediment or other deleterious material resulting

23 from dewatering operations conducted without implementation of required BMPs

24 for dewatering.

25 (6) Sediment tracking more than 50 feet from project ingressfegress

26 location(s).
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1 (7) Expansion of the active disturbed soil area limit without written

2 approval.

3 (8) Soil stabilization and sediment controls are not installed in

4 accordance with applicable construction site BMP Plan.

5 (9) Sediment controls are instailed in accordance with the BMP Plan,

6 but there is a large unstabilized disturbed soil area with insufficient controls

7 downgradient to prevent the discharge ofuntreated storm water to the storm drain

8 systen~, surface waters, or State waters if a rain event generates runoff

g (10) Dust from proj cot site visibly blowing off the site and into storm

10 drain conveyances or adjacent surf~ce water bodies.

11 r. “Master Consultant” shall mean the consultant or Uonsultants procured by

12 HOOT in order to provide various fimctions in support of the requirements of this

13 Consent Decree.

14 s. “Minor deficiencies” for purposes of Paragraph 1O.g.(2) shall mean those

15 deficiencies that do not pose a threat for discharge ofuntreated storm water or pollutants

16 to the storm drain system, surface waters, or State waters, but are not in strict

17 conformance with the S’WPPP or BMP Plan. Minor deficiencies include, but are not

18 limited to, the following examples:

19 (1) BMP Plan does not reflect current operatiàns and an amendment is

20 recommended.

21 (2) BMPs are not d~flcient, but are not consistent with the BMP Plan.

22 (3) Linear haulers and/or perimeter controls are installed as required

23 by the EMP Plan, but require minor maintenance. For example, a silt fence which

24 is not anchored properly throughout the entire length or an inlet protection device

25 with some accumulated silt.

26
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1 (4) Soil stabilization or sediment controls are installed as required by

2 the BMP Plan, but not properly maintained.

3 (5) Site inspections by proj cot staff are not being conducted at the

4 required frequencies.

5 (6). Non-storm water or waste management BMPs improperly

6 maintained.

7 (7) Oil, fuel, or brake or transmission fluid spills covering less than

8 one square yard and nn~ adjacent to storm drain inlets, surface waters, or State

9 waters.

10 (8) Evidence of active wind erosion on unstabilized slopes/stock piles.

11 (9) Minor tracking less than 50 feet from project ingress/egress

12 locations.

13 (10) Major deficiencies which are corrected prior to the inspector

14 leaving the site.

15 t. “M54 Permit” refers to the NPDES permit issued by DOE to HDOT

16 Highways Division for discharges from HJJOT’s municipal separate storm sewer system

17 on the Island of Oahu and designated as Permit No. H10021245 and to be reissued as No.

18 msoooooi.
19 u. “Notice ofIntent” shail mean a request for coverage wider a General

20 Permit.

21 v. “Parties” means the United States, on behalf ofEPA; the State, on behalf

22 ofDOH; and HOOT.

23 w. “Responsible Officer”shall mean an official ofHDOT in charge ofstorm

24 water program functions for either the Highways Division or the Airports Division, or any

25 other person who performs similar policy or decision making functions for HOOT and is

26 authorized as set forth at 40 C,F.R. § 122.22.
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I x. “5BPs” shall mean the Supplemental EnviroiiEental Projects to be

2 performed under this Decree and more fully described in Section VII, below.

3 y. “Service Contractor” shall mean the contractor or contractors procured by

4 HOOT in order to provide various services in support of the requirements of this Consent

5 Decree.

6 z. “Site” shall mean any location in the State ofHawaii that EDOT owns,

7 leases, or operates, and at which there is or will be construction resulting in ground

S disturbing activities greater than or equal to one acre or that is otherwise subject to the

9 NPDES storm water construction regulations set forth at 40 C.F.R. § 122.26(b)Q4)(x) or

10 40 C.F.R. § 122.26(b)(15).

11 aa. Site-Specific BMP Plan shall mean a plan for controlling pollutants in -

12 storm water discharges from Sites that meets the requirements of the General

13 Construction Activities Storm Water Permit and Section V ~f this Consent Decree.

14 bb. “State” shall refer to the State ofHawai’i.

15 cc. “SWPCP” shall mean a Storm Water Pollution Control Plan, a plan for

16 controlling pollutants in storm water discharges from locations that meets the

17 requirements of the General Industrial Activities Storm Water Permit and Section V of

18, this Consent Decree.

19 dd. “SWMPP” shall mean a Storm Water Management Program Plan

20 developed and implemented as required by HOOT’s MS4 pennit and modified as

21 required by this Consent Decree.

22 IL COMPLIANCE WITH THE CLEAN WATER ACT

23 4. HDOT shall fully comply with all requirements of the Clean Water Act as well as

24 with the terms and conditions of all applicable NPDBS Permits, including the HighwaysDivision

25 Oahu District Municipal Separate Storm Sewer System (“MS4”) permit; the Honolulu

26 Jnternational Airport NPDES permit Permit No. ff10021440; the Hawaii General Industrial
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1 Activities Storm Water permit, EAR 11-55 Appendix B; and the Hawaii General Construction

2 Activities Storm Water permit, HAR 11-55 Appendix C.

3 III. APPROVAL PROCESS

4 5. Ayyroval ofDeliverables. After review of any plan, report, or other item that is

5 required to be submitted pursuant to this Consent Decree, EPA and DOH shall in writing: (a)

6 approve the submission; (b) approve the submission upon specified conditions; (c) approve part

7 of the submission and disapprovb the remainder; or Cd) disapprove the submission.

S a. If the submission is approved pursuant to Paragraph 5.(a), HOOT shall

9 take all actions required by the plan, report, or other document in accordance with the

10 schedules and requirements of the plan, report, or other document, as approved. If the

11 submission is conditionally approved or approved only in part, pursuant to Paragraph

12 1(b) or (c), HOOT shall, upon written direction ofEPA and DO!!, take all actions

13 required by the approved plan, report, or other item that EPA and DO!! determine are

14 technically severable from any disapproved portions, subject to HDOT’s right to dispute

15 only the specified conditions or the disapproved portions, under Section X of this Decree

16 (Dispute Resolution).

17 b. If the submission is disapproved in whole or in part pursuant to Paragraph

18 5.(c) or (d), HDOT shall, within 30 business days or such other time as agreed to in

19 writing, correct all deficiencies and resubmit the plan, report, or other item, or

20 disapproved portion thereof, for approval, in accordance with the preceding Paragraphs.

21 If the resubmission is approved in whole or in part, HDOT shall proceed in accordance

22 with the preceding Subparagraph.

23 6. Any Stipulated Penalties applicable to the original submission, as provided in

24 Section Vifi of this Decree, shall accrue during the 30-day period or other p&iod specified for

25 resubmission, but shall not be payable unless the resubinission is untimely or is disapproved in

26 whole; provided that, if the original submission was so deficient as to àonstitute a material breach
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1 of HDOT’s obligations under this Decree, the Stipulated Penalties applicable to the original

2 submission shall be due and payable notwithstanding any subsequent resubmission,

3 7. If a resubmitted plan, report, or other item, or portion thereof, is disapproved in

4 whole or in part, EPA and DOLl may again require HDOT to correct any deficiencies, in

5 accordance with the preceding Paragraphs, or may itself correct any deficiencies, subject to

6 KDOT’s right to invoke Dispute Resolution and to the right ofEPA and DOH to seek Stipulated

7 Penalties as provided in the preceding Paragraphs.

8 IV. CERTIFICATION OF REPORTS AND SUBMISSIONS

9 8. Except as otherwise expressly provided in this Consent Decree, any report or

10 other document submitted byBDOT pursuant to this Decree that makes any representation

11 concerning compliance or noncompliance with any requirement of this Decree, the Act or its

12 implementing regulations, or any applicable permit, shall be certified by a Responsible Officer of

13 HDOT. The certification shall be in the following foim:

14 I certif~’ under penalty of law that I have examined and am familiar with the
information submitted inthis document and all attachments and that this

15 document and its attachments were prepared either byrne personally or under my
direction or supervision in a manner designed to ensure that qualified and

16 knowledgeabLe personnel properly gather and present the information contained
therein. I further certi~’, based on my personal knowledge or on my inquiry of

17 those individuals ünxnediately responsible for obtaining the infonnation, that the
information is true, accurate and complete. I am aware that there are significant

18 penalties for subniitting false information, including the possibility of fines and
imprisonment for knowingly and willfully submitting a materially false statement.

19
V. INJUNCTIVE RELIEF

20
Highwaw Division Oahu District MS4

21
Compliance with December 2003 SWMPP and Additional Requirements

22
9. Upon entry of this Consent Decree, HDOT shall fully and completely implement

23
its December 2003 Storm Water Management Program Plan (“SWMPP”). In addition, HDOT

24
shalt also comply with the additional requirements set out below at Paragraphs 9.a - 9.g. For

25
each of these additional requirements, UDOT shall make and submit the necessary modifications

26
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1 to its SWMPP and implement those modifications upon submittal. HOOT shall make additional

2 modifications as requested by EPA and 0011, in accordance with Section 111 (Approval Process).

3 a. Debris Removal Best Management Program -

4 (1) Within 60 days of entry of this Consent Decree ROOT shall

5 . modify, and implement accordingly, the Street Sweeping Schedule as set out as

6 Table 11-1 of the December 2003 SWMPP so as to provide for the sweeping of all

7 state highway segments on Oahu (shoulders and medians) at least as frequently as

S. set forth in this Paragraph. A list df roadway segments and their respective

9 minimum sweeping frequencies is set out at Appendix B and incorporated herein

10 by reference. HOOT may propose revisions to this modified Street Sweeping

11 schedule when it submits the revised SWMPP in accordance with Paragraph 10.1

12 below.

13 (2) Within 60 days of entry of this Consent Decree, IIDOT shall

14 modify, and implement accordingly, the Storm Drainage Structure Jnspection

15 Schedule as set out as Table 11-2 of the December 2003 SWIvIPP so as to provide

16 for the inspection and necessary cleaning, as provided for at Pages Dk3-l and

17 DR3-2, of all state highway storm drainage system~gutters, swabs, open channelsf

IS ditches, culverts, drain inlets, catch basins, manholes, outfalls, and other

19 accessible discharge points that are appurtenant to all state highway segments on

20 Oahu according to the requirements ofthis Paragraph. The minimum inspection

21 and cleaning frequencies required by this Subparagraph are set out at Appendix C

22 and incorporated herein by reference. HDOT may propose revisions to this

23 modified Storm Drainage Structure Inspection Schedule when it submits the

24 revised SWMP1~ per Paragraph 10.1, below.

25 (3) Within two years of entry of this Consent Decree, HOOT shall

26 develop and implement a comprehensive asset management system for the Oahu
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1 District’s storm drain system and related appurtenances, including maintenance

2 equipment, to ensure appropriate debris removal and system maintenance. The

3 asset management system shall include justification of its priorities on the basis of

4 potential impacts to water quality and shall, at a minimum, include identification

5 of the number and location of all drain inlets and outfalls. BDOT shafl use this

6 asset management system to establish priorities and to schedule and track

7 appropriate system maintenance and debris removal program activities, such as

S street sweeping, catch basin àleaning, and green waste and accumulated soil

9 removal. The asset management system shall be included in the modified

10 SWMPP upou its completion.

11 b. Construction Activities BMP Pro~am

12 (1) Within 90 days after entry of this Decree, HPOT shall provide a

13 copy of the current edition of the City and County ofHonolulu’s “Best

14 Management Practices Manual for Construction Sites in Honolulu” (“CCII

15 Manual”), to all appropriate staff involved in construction, including contractors

16 and in-house employees (including employees of the Maintenance Section who

17 are either directly or indirectly involved in the implementation ofactivities under

18 either the SWMPP and/or this Consent Decree), those involved in work done

19 pursuant to encroachment permits, and those involved in erosion control projects.

20 For the purposes of this Subparagraph, it shall be sufficient for EDOT to provide

21 to the offices listed in Appendix C, at a minimum, the number of CCH Manuals

22 specified in Appendix Cl. Within 90 days after entry of the Consent Decree, any

23 Contractor (either professional consultant or construction contractor) involved

24 with construction at HDOT facilities or within State Highways rights-of-way shall

25 be required to obtain the CCII Manual.

26
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1 (2) HOOT shall provide annual training on the Construction BMP

2 Program Plan to all staffwith construction storm water responsibilities, including

3 construction engineers, maintenance staff, and plan reviewers. This training shall

4 be specific to UDOT activities (including the proper installation and maintenance

5 ofapproved BMPs), policies, and procedures. The first annual training shall be

6 conducted by no later than September 15, 2005 or Within 30 days after entry of

7 this Decree, whichever is later.

8 (3) Beginning 30 days after entry of this Decree, HOOT shall not~

9 allow construction to commence on any contract, in-house, or encroachment

10 permit project unless and until it (a) has verified that the project has received from

11 DOll a Notice of General Permit Coverage under the Hawai’i General

12 Construction Activities Stonn Water permit (unless the project will disturb less

13 than one acre of land) and has satisfied any other applicable requirements of the

14 Hawai’i NPDES permit program, and (b) has reviewed the applicable Site-

15 Specific BMP Plan to veri& that it fhlly meets all requirements of the following,

16 to the extent that they are applicable: (1) HDOT’s Standard Provisions (Sections

17 107.17 and 209); (ii) Water Pollution and Erosion Control Notes; (iii) NPDES

18 Requirements for Permit Projects Within State Highway Ri~t-of-Way Notes; (iv)

19 the General Construction Activities Storm Water NPDES permit; and (v) any

20 other applicable requirements of the Hawai’i NPDES permit program. For

21 encroachment permit projects, HOOT shall only be responsible for the activities

22 described in Subparagraphs 9.b.(1) and 9,b.(3) above, for work that occurs within

23 HDOT rights-of-way.

24 (4) Within 10 business days afterentry of this Decree, HOOT shall

25 submit for approval a checklist that its reviewers shall use in evaluating the BMP

26 plans pursuant to this Paragraph. Upon approval, HDOT shall ~rovide copies of
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I this checklist to applicants for encroachment permits and to contractors for their

2 use in developing construction Site-Specific BMP Plans for HOOT-contracted

3 construction projects.

4 (5) Upon entry of this Decree, prior to the initiation of ground

S disturbing activities at any Site, except for activities associated with the

6 installation ofBMPs at a Site, no other constnction activities may commence

7 until an HOOT engineer (or an engineer retained by HOOT) or qualified inspector

8 reviews and becomes familiar with the piojects’ site-specific BMP plan and

9 inspects the Site to~ determine whether the BMPs required by the BMP plan have

10 been installed correctly and in the correct locations. The engineer or qualified

11 inspector who conducts this inspection shall document that the BMPs required by

12 the BMP plan have been installed correctly and in the correct locations prior to the

13 commencement of any other ground-disturbing activity.

14 c. Chemical Ayplications BMP Pro aram. Within 60 days after entry of this

15 Decree, HDOT shall develop and implement a specific training program, for all potential

16 appliers (bulk and hand-held) of fertilizers, pesticides, and herbicides, in the proper

17 application of those substances. HOOT shall not permit the application of fertilizers,

18 pesticides, or herbicides unless the applier has first received this training.

19 d. Erosion Control BMP Program. Within 180 days after entry of this

20 Decree, IIDOT shall submit for approval a plan for the completion ofhigh priority

21 erosion control projects on all of the sites listed in Appendix 0 which is incorporated

22 herein by reference. This plan shall include for each site, at a minimum: the proposed

23 erosion control methodologyto be utilized; construction schedule; cost estimate;

24 completion criteria; and a schedule for post-completion inspection and maintenance. All

25 erosion control projects to be done under this Subparagraph shall be completed by no

26
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I later than two years after entry of thTh Decree. HDOT shall continue to perform

2 maintenance activities on completed projects as necessary,

3 e. Maintenance Facilities BMP ProRram

4 (1) Within 90 days after entry of this Decree, HOOT shall develop and

5 implement, for each mainfenance baseyaxd located on Oahu, a site-specific

6 SWPCP that includes, aniong other things, a detailed site plan, site description,

7 and facility layout, description ofpotential poliutant sources, site-specific BMPs,

8 inspection procedures, and spill cleanup procedures. An individual at each facility

9 (e.g., yard foreman) shall be charged with ensuring implementation of the

10 SWPCP. This individual shall be trained to conduct inspections and identil~’ areas

11 for BMP improvement. To ensure consistency and provide assistance and

12 oversight, HDOT shall identi~’ an individual, also trained to conduct inspections

13 and identi.~’ areas for BMP improvement ~d independent of’any specific

14 baseyard, who shall conduct inspections of all six baseyards at least quarterly.

15 (2) NDOT shall develop and implement a formal storm water

16 awareness training program for Oak District Maintenance supervisors and staff

17 that identifies potential sources ofpollution, general EMPs that can be used to

18 reduce or eliminate such sources, and specific BMPs for the District’s facilities

19 and activities. The training shall incorporate elements of the public education

20 campaign being implemented by the City and County ofHonolulu and shall

21 educate staff that they serve a role in protecting water quality. Maintenance

22 supervisors and staff shall be made aware of the NPDBS permit, the overall

23 SWMPP, the SWPCP for theft baseyard, and the applicable BMPPP(s). HOOT

24 shall conduct the first round of this training by no later than September 15, 2005

25 or within 30 days after entry of this Decree, whichever is later.

26 £ New Development and Significant Redevelopment BMP Program Plan
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1 (1) Within 90 days of the commencement of services by the Master

2 Consultant, or within 180 days of entry of this Decree, *hichever comes first,’

3 HDOT shall develop and implement specific criteria establishing when permanent

4 post-construction BMPs must be included in project design to address storm water

5 impacts and pollutants of concern. These criteria shall take into consideration,

6 among other things, potential water quality impacts anticipated from the

7 peffimnent post-construction conditions. Permanent post-construction BMPs to be

S considered shall include those designed to treat storm water runoff and other

9 structural type devices.

10 (2) Upon approval of the cnteria established under Paragraph 9.f.(l),

11 above, HOOT shall not advertise any construction project or award any

12 construction contract unless and until the project design has been reviewed to

13 ensure that appropriate permanent post-construction BMPs have been included in

14 the project design and are included in the bid package. No project shall proceed

15 without the inclusion of appropriate permanent post-construction BMPs unless

16 there is specific documentation demonstrating that such post-construction BMPs

17 are not practicable. For the purposes of this Paragraph and for a period not to

18 ex~eed 60 days after approval of the criteria, matters concerning the timing or

19 scheduling of a project may be considered as a reason that post-construction

20 BMPs are not practical for inclusion in the project design. Project documents for

21 projects that will include installation ofpermanent post-construction BMPs shall

22 also include appropriate requirements for their future continued maintenance.

23 (3) Upon approval of the criteria established under Paragraph 91(1),

24 HOOT shall not issue any encroachment, discharge, or connection permit for any

25 project that requires NPDES permit coverage under the General Construction

26 Activities Storm Water Permit unless and until the project design has been
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1 reviewed to ensure that appropriate permanent post-construction BMPs have been

2 included in the project design and are included in the permit application package.

3 No encroachment, discharge, or connection permit shall be issued without the

4 - inclusion of appropriate pennanent post-construction BMPs unless there is

5 specific documentatioii demonstrating that such post-construction BMPs are not

6 practicable. Pennit documents for applications that will include installation of

7 permanent post-construction BMPs shall also include appropriate requirements for

8 their future continued inaintenazice.

9 g. illicit Connection / Illegal Discharge Elimination Program

10 (1) HDOT shall complete follow-up investigations on all industrial,

11 commercial, and high-density residential parcels discharging to HDOT’s MS4 that

12 are indicated in the December2000 Storm Water Questionnaire Survey of Parcels

13 Adjacent to Highway Rights-of-Way C’Questionnaire Survey”). Follow-up

14 investigations shall be ranked as follows: parcels identified in the Questionnaire

15 Survey as priorities 1-4 shall be considered as Tier 1 parcels; parcels identified as

16 priorities 5-16 shall be considered as Tier 2 parcels; and parcels identified as

17 priorities 17-30 shall be considered as Tier 3 parcels. Each such investigation

18 shall be deemed completed upon either (a) the issuance oh discharge or

19 connection permit, or (b) sufficient documentation to support a conclusion that no

20 discharge or connection permit is necessary because (i) there is no physical

21 connection present, or (ii) the only potential discharges from non-industrial

22 activities are by overland sheet flow. Tier 1 investigations shall be completed

23 within 18 months after entry of this Decree. All Tier 2 and Tier 3 investigations

24 shall be completed within 3 years after entry of this Decree. -

25 (2) Within 60 days after entry of this Decree, HDOT shall transmit to

26 DCII full electronic and paper copies of its survey parcel database, sorted by SIC
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1 code. HDOT shall provide electronic and paper updates to this list, reflecting

2 outcomes of the investigations discussed above, on an annual basis in its Annual

3 Report.

4 SWMPP Revisions

5 10. HOOT shall revise and submit for approval jts Oahu District Storm Water

6 Management Program Plan (“SWMPP”) to incorporate the requirements set out at Paragraphs

7 9.a - 9.g, above, and at Paragraphs 10.a - ‘lO.k, below. Unless specified otherwise, BDOT shalt

8 submit the revised SWMPP within 240 days of the commencement of services by the Master

9 Consultant, or within one year of entry of this Decree, whichever comes first. Upon its submittal,

10 HOOT shall fully and completely implement all parts of the revised SWMPP, which shall

11 supersede the December 2003 SWMPP. HDOT shall make additional modifications as requested

12 by EPA and DOH, in accordance with Section III (Approval Process)..

13 a. Storm Water Management Program Structure. HOOT shall reviseits

14 SWMPP to include a formal storm water management program structwe for the Oahu

15 District MS4 program that includes, at a minimum, designated storm water contacts for

16 each Highways Division branch, program, and field office, as appropriate. An

17 . organization chart to reflect tbith structure shall also be developed and submitted. For

18 each designated contact, HOOT shall include a description of the position’s roles and

19 responsibilities for the storm water program. HOOT shall hold monthly meetings with

20 these contacts to discuss implementation and evaluation of the storm water program.

21 HOOT shall maintain copies of the sign-in sheets for these meetings in accordance with

22 Paragraph 52, below, and these shall be made available to EPA and DOll upon request.

23 b. Measurable Goals. HOOT shall revise its SWMPP to include a

24 combination ofboth direct and indirect objective, quantitative standards (“mea~urable

25 goals”) that can be used to measure progress under each specific program element in its

26 SWTs4PP. In its SWMPP, HOOT shall incorporate the specific measurable goals
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1 identified in other parts of this Consent De&ee in addition to developing other

2 appropriate measurable goals.

3 c. Training and Education

4 (1) HDOT shall revise its SWMPP to establish a training program

5 such that all HDOT staff and management involved in storm water management

6 activities shall receive at least annual storm water training in the requirements of

7 each program element for which they have responsibility. This training program

8 shall include, at iminimum, for each program element: (a) identification and

9 qualifications of the trainers; (h) training in, at a minimum for each program

10 element the following topic areas: review of applicable measurable goals;the

11 selection and implementation of appropriate BMPs; and review ofstorm water

12 regulations,permits, and the terms of this Consent Decree; and (c) appropriate

13 documentation of training activities.

14 (2) To the extent that IJDOT utilizes contractors, with the exception of

15 general contractors used to construct contract construction projects, to implement

16 any SWMPP activities, JJDOT shall require that such contractors receive training

17 equivalent to that included in HOOT’s training program in all applicable areas.

18 (3) No less than annually, HOOT shall offer appropriate storm water

19 runoffmanagement training to general contractors and subcontractors used to

20 construct HOOT’s contract construction projects. Such training shall emphasize

21 sediment and erosion controL requirements and BMPs (Chapter 2 in the CCH

22 manual), but shall additionally cover, in appropriate detail, requirements and

23 BMPs for all of the other Contractor Activities covered in Chapter 1 of the CCH

24 Manual.

25 (4) Prior to the issuance of any Notice to Proceed, or the equivalent, to

26 any contractor on any contract construction project, HOOT shall hold a
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1 preconstruction meeting with the project’s prime contractor during which the

2 requirements of the General Construction Activities Storm Water Permit shall be

3 discussed, as well as (a) Standard Provisions (Sections 107.17 and 209); (b)

4 “Water Pollution and Erosion Control Notes”; and (c) the applicable requirements

S of tins Consent Decree.

6 d. Monitothw ofProgram Effectiveness. BDOT shall revise its SWMPP to

7 include a discussion of specific activities to be undertaken in order to assess BMP

8 effectIveness, including an evaluation of success in achieving measurable goals and a

9 discussion of available and applicable water quality monitoring data. Assessments of

10 program effectiveness shall be conducted at least annually and be reported in HDOT’s

11 End-of-Yew Reports.

12 e. Reporting. HOOT shall revise its SWMPP to include a description of

13 reporting procedures and activities, including schedules and proposed content of semi-

14 annual and annual reports such that, at a minimum, the following is reported for each

15 storm water program element (BMP Program) in each Mid-Year and End-of-Year Report:

16 (1) Requirements: description ofwhat HOOT was required to do

17 (permit requirements, EPA or DOH orders for compliance, or other commitments

18 sOt forth in the SWMPP and this Consent Uecree);

19 (2) Past Year Activities: description of activities over the reporting

20 period including, where applicable, progress accomplished toward meeting

21 specific measurable goals or other specific performance requirements and

22 including, when requirements were not fully met a detailed explanation as to why

23 HDOT did not meet its commitments for the reporting period;

24 (3) Future Activities: description of planned activities including,

25 where applicable, specific activities tobe undertaken during the next reporting

26
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1 period toward accomplishing specific measurable goals or other specific

2 performance requirements;

3 (4) Resources: report on the status ofEDOT’s resource base for

4 implementing both this Consent Decree and HDOT’s NPDBS permit during the

5 applicable reporting period, together with an estimate of the resources over and

6 above those required in the current reporting period that will be required in the

7 next reporting period.

S I’. Debris Removal Best Management Practices Program. BDOT shall revise

9 its SWIv.IPP to develop procedures and a schedule for inspections of:

10 (1) all state highways on Oahu for the purpose of identi~,ing whether

II sweeping or brooming of roadways, shoulders, or medians is needed, and

12 (2) all state highway storm drainage system catch basins, gutters and

13 open ditches, trenches, arid stoma drains on Oahu for the purpdse of identifying

14 whether cleaning of such structures is needed.

15 Tn both cases identified in the preceding Subparagraphs, the need for sweeping, brooming, or

16 structure cleaning shall, in addition to other criteria, be determined based upon material

17 accumulation rates and potential threat of discharges to waters of the United States that may have

18 an effect on water quality. The schedule shall provide that each highway mile and stoma

19 drainage feature is inspected at least once annually, but that highway segment drainages and their

20 associated storm features that are located in High Priority Watersheds shall be inspected.at least

21 semiannually. The adopted procedures shall also provide for the identification of other highway

22 segments (in addition to those located in High Priority Watersheds) and their associated storm

23 drainage features that may require more frequent sweeping, brooming, or structure cleaning

24 based upon material accumulation rates and potential threat of discharges to waters of the United

25 States that may have an effect on water quality. The procedures shall establish debris

26 accumulation thresholds above which sweeping, brooming, or structure cleaning must occur.
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1 g. Construction Activities BMP Program.

2 (1) HDOT shall revise the thilowing documents to require use of the

3 CCH Manual and the City and County ofHonolulu’s “Rules for Soil Erosion

4 Standards and Guidelines,” April 1999: (a) Standard Provisions (Sections 107.17

5 and 209); (b) “Water Pollution and Erosion Control Notes”; and (c) “NPDES

6 Requirements for Permit Projects Within State Highway Right-of-Way Notes.”

7 These revised documents shall be used, to the extent applicable, on all contract,

S in-house, and encroacbment permit construction projects on Oahu. HOOT shall

9 incorporate these revised documents, either explicitly or by reference, into its

10 revised SW~vIPP.

11 (2) HOOT shall revise its SWMPP to specie mandatory minimum

12 project inspection and enforcement requirements for use at all construction sites

13 as follows:

14 (a) In addition to inspections required by the Hawai’i General

15 Construction Activities Storm Water permit, and as otherwise required

16 under the Hawaii NPDES permit program, all in-house and contract

17. construction projects shall be inspected at least monthly by a qualified

18 construction inspector who is independent (i.e., not.involved in the

19 projects’ day-to-day planning, design, or implementation) of the

20 . construction projects to be inspected. HDOT may use more than one

21 qualified construction inspector for these inspections. HOOT, in

22 consultation with DOH, shall develop and implement a standard

23 inspection form, and reporting procedures for use in these inspections.

24 The inspection form shall include, at a minimum, a bhecklist for the proper

25 installation ofBMPs specified in the BMP plan, and the reporting

26 procedures shall include, at a minimum, notification of critical deficiencies
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1 to the Director ofEDOT and DOW Upon three successive monthiS’

2 inspections that indicate, in total, no critical or major deficiencies or less

3 than six minor deficiencies with no more than three minor deficiencies in

4 one month in a project’s BMPs or other storm water management

5 activities, HDOT may decrease the inspection frequency for such project

6 to quarterly. However, if while under a quarterly inspection frequency, an

7 inspection of a project conducted pursuant to this Parã~aph indicates at

8 least one critical or major deficiency or a total of three or more minor

9 deficiencies in the project’s EMPs or other storm water management

10 activities, the inspection frequency shall immediately return to no less than

11 monthly. EDOT shall further develop and implement written procedures

12 for appropriate corrective actions and follow-up inspections when an

13 inspected project is not in fbll compliance with this Consent Decree, the

14 IiDOT MS4 permit, the Hawai’i General Construction Activities Storm

15 Water permit, or any other applicable requirements under the Hawai’i

16 NPDES permit program. The corrective action procedures shall at a

17 minimum requiró that (i) any critical deficiencies shall be corrected or

18 addressed before the close of business on the day of the inspection at

19 which the deficiency is identified, and (ii) any major deficiencies shall be

20 corrected or addressed as soon as possible, but in no event later than five

21 business days after the inspection at which the deficiency is identified or

22 before the next forecasted precipitation, whichever is sooner.

23 (b) All encroachment permit construction projects shall be

24 inspected at least once during the life of the project,~ and any project of the

25 types listed immediately below shall be inspected at least annually if it

26 . continues longer than one year’s duration:
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1 . 1) Housing/commercial development improvements

2 wbich include large roadway and utility improvements or any

3 grading withinHDOT’s rights-of-way;

4 . 2) Utilit9 main installation (waterlines, sewerlines,

5 underground electrical lines, etc.);

6 3) Landscape/irrigation installation (e.g. median

7 beautification projects); and

8 4) Drainline connections.

9 All inspections shall be conducted by a qualified construction inspector. HOOT may use more

10 than one qualified construction inspector for these inspections. HDOT, in consultation with

11 DOll, shall develop and implement ~ standard inspection form and reporting procedures for use

12 in these inspections. The inspection form shall include, at a minimum, a checklist for the proper

13 installation ofBMPs specified in the BMP plan, and the reporting procedures shall include; at a

14 minimum, notification of any critical deficiencies to the Director ofHDOT and DOH. 111)01

15 shall ~rther develop and implement written procedures for appropriate corrective actions and

16 follow-up inspections when an inspected project is not in full compliance with this Consent

17 Decree, the HOOT MS4 permit, or the Hawai’i General Construction Activities Storm Water

18 permit.

19 h. Erosion Control Best Management Practices Proram. HOOT shall revise

20 its SWMPP as follows:

21 (1) HOOT shall include water quality impacts as a priority in selecting

22 projects for erosion control improvements, ensuring that erosional areas with the

23 potential for significant water quality impact, but with limited public safety

24 concerns, are also considered a high priority for remediation. Erosional areas with

25 the potential for significant water quality ip2pact shall include areas where there is

26 evidence of rifling or gullying or other evidence of significant sediment transport
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1 and that are located within High Priority Watersheds. HDOT shall identify and

2 implement erosion control projects based on water quality concerns while

3 continuing to address high profile public safety projects.

4 (2) HOOT shall require the prompt implementation of temporary

5 - erosiah control measures (e.g., erosion control blankets or fabrics, gravel bags,

6 and silt fence/fiber rolls) on the erosional areas with the potential for significant

7 water quality impact identified in the preceding Subparagraph if a permanent

B solution is not immediately possible.

9 (3) HOOT shall modify the list of approved erosion and sediment

10 control BMPs to include, ata minimum, at least all of those contained in the CCH

11 Manual. The revised SWMPP shall also provide for the implementation of

12 alternative erosion and sediment control BIvIPs where appropriate.

13 (4) HOOT shall undertake a program to evaluate the erosional

14 potential of storm drain system outlets that discharge dowuslope of the roadbed.

15 Where discharge points are observed to be creating erosional conditions, HDOT’s

16 program shall require installation ofvelocity dissipaters or other BMPs to reduce

17 the risk ofcontinued erosion at these locations.

18 i. Maintenance Facilities EMP Program. HDOT shall develop and

19 implement a written set ofmaintenance BMPs for routine and emergency in-house

20 activities. Activity-specific BMPs shall be organized as a manual and be created in a

21 format that facilitates its use by field staff It shall be distributed to all field staff and

22 shall complement the overall goals of the BMPPP.

23 j. New Development and Significant Redevelopment BMP Program Plan.

24 I]DOT shall revise its SWMPP to add the following additional permanent post-

25 construction BMPs to the current list in Section 3 of the New Development and

26 Significant Redevelopment EMP Program Plan (Section Viii M of the December 2003
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1 SWMPP): infiltration basins, infiltration trenches, media filters, Continuous Deflective

2 Separation (CDS) units, and similar technologies.

3 k. Illicit Connection / me~al Discharge Elimination Progin. HDOT shall

4 revise its SWMPP as follows:

5 (1) UDOT shall develop procedures for identi~dng and responding to

6 possibly illicit connections and illegal discharges. These procedures shall include,

7 but not be limited to, specific time deadlines for resp~nding to identified

8 discharges. Such identification and response procedures shall be coordinated with

9 the inspection procedures required under the revised Debris Removal Best

10 Management Practices Program set forth in Paragraph 10.1, above.

11 (2) HDOT shall develop a program to conduct inspections of industrial

12 and commercial holders of connection and discharge permits to its MS4. This

13 industrial/commercial inspection program shall include scheduling inspections

14 such that each industrial facility is inspected at least once every five years. Any

15 industrial facility that does not have NPDES permit coverage under the Hawai’i

16 NPDES permit program shall be reported to DOH no later than 30 clays after the

17 inspection date. Commercial dischargers are to be ranked according to relative

18 rick of discharge ofcontaminated runoff to HOOT’s MS4. The highly ranked

19 commercial facilities shall be inspected at least once every 5 years. This

20 industrial/commercial inspection program shall be updated as appropriate to

21 reflect the outcomes of the investigations discussed in the preceding

22 Subparagraph.

23 11. Highways Division Construction Activities on Other Islands, On a statewide

24 basis HDOT shall implement all of the revised construction program activities requirements

25 pursuant to Paragraphs 9.b, 10,g,(1), and 1 O.g,(2)(a), above, and all of the revised New

26 Development and Significant Redevelopment project activities requirements pursuant to
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1 Paragraphs 9.1 and 1O.j, above, on all I3DOT construction projects (including contract and in-

2 house projects) that are subject to NPDBS storm water pennit requirements, except that

3 references in Paragraph 1O.g.(1) to the CCII “Rules for Soil Erosion Standards and Guidelines”

4 (April 1999) shall be modified to require use and adoption of each county’s comparable and

5 applicable standards, The time deadlines contained in the referenced Paragraphs shall apply on

6 the Other Islands under this Paragraph.

7 Airports Division

8 Airport Tenant Inspections and Enforcement

9 12. Within 90 days after entry of this Decree, HDbT shall submit to EPA and 0011 a

10 written program ofprocedures for airport tenant inspectIon and enforcement that shall be used at

11 Honolulu International, Lihue, and Kahului airports, in accordance with the requirements of this

12 Paragraph. HDOT shall implement the procedures upon their submission to and approval by

13 EPA and DOH. HOOT shall make modiflcatio~is as reque&ed EPA and 0011, in accordance

14 with the requirements of Section ifi (Approval Process). This tenant inspection and enforcement

15 program shall provide, at a minimum, for the following:

16 a. HDOT shall dev~1op procedures and schedules for inspections of all~

17. airport tenants, including all those located away from the airports proper (e.g., on Adele

18 and Ualena Streets in Honolulu). At each airport, HDOT shall rank each tenant for its

19 relative potential either to contribute pollutants to storm water runoff or to have a non-

20 storm water discharge either into the airport storm sewer system or otherwise into waters

21 of the United States. Rankings shall be made on a low!mediumihigh threat basis.

22 Tenants that have separate NPDES permit coverage shall always be ranke4 as high threat.

23 At least once each calendar year, IIDOT shall review its tenant lists and these rankings

24 and update them as necessary. This updated list shall be submitted as part ofBDOT’s

25 Annual Report,

26 b. HDOT shall inspect each tenant/facility in each ranking class as follows:
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1 (1) High ranked tenants, other than tho~e that have separatç NPDBS

2 pennit coverage, shall be inspected at least quarterly.

3 (2) High ranked tenants that have separate NPDES permit coverage

4 shall be inspected at least annually. HOOT shall submit a copy of each report of

5 these inspections to DOH within 30 days of the date of the inspection.

6 (3) Medium ranked tenants shall be inspected at least annually.

‘7 (4) Low ranked tenants shall be inspected at least biennially.

8 (5) HOOT shall inspect each of its airport maintenance baseyards at

9 least quarterly. HOOT shall submit a copy of each report of these inspections to

10 DOH within 30 days of the date of the inspection.

11 c. Procedures fgr inspection of airport tenants and maintenance yards shall

12 require a written record of the inspection such as either a checklist or form. At a

13 minimum, such checklist or form shall for each inspection identify: facility name,

14 adthes~, contact name, contact telephone number, and SIC code; inspection date;

15 inspector name; BMPs evaluated; inspection findings; and recommended follow-up

16 actions. Copies ofall inspection reports shall be maintained for a minimum of 5 years

17 and shall be made available to EPA or DOH upon request.

18 <1. Procedures for enthreement against tenants with inadequate BMPs or non-

19 storm water dischaiges shall include identification of a range of enforcement responses

20 available to HOOT, clear guidelines for selection of an enforcement response appropriate

21 to the tenant deficiency at issue, guidelines for escalating the initial enforcement response

22 for multiple or repeated violations, and follow-up inspections to ensure the problems have

23 been corrected.

24 e. HOOT shall develop procedures for training of HOOT and contract

25 management staff charged with implementing or overseeing airport tenant inspection and

26 enforcement activities.
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1 13. Resources. HDOT shall take all actions to ensure that it has adequate resources,

2 including contracting resources, to comply with all requirements ofboth this Consent Decree and

3 its NPDES permits. Such a~tions shall include, but not be limited to, accurately assessing

4 resource needs, communicating these needs to the Director of HDOT, making timely budgát

5 requests of the legislature, and noti~’ing the legislature of the terms and requirements of this

6 Cdnsent Decree and EDOT’s NPDES permits. The human resources necessary to carry out the

7 requirements of this Consent Decree and HDOT’s NPDES permits may be comprised of either

S HDOT employees or contractors or both.

9 14, Reporting. For th~ first year after entry of this Consent Decree, HDOT shall

10 submit quarterly reports to EPA and DOH that shall include the following information for the

11 past quarter. The first quarterly report shall be due 60 days after the end of the first complete

12 quarter following entry of this Consent Decree. All other reports shall be submitted no later than

13 45 days after the last day of eabh calendar quarter, After submittal of the fourth quarterly report

14 referenced above EDOT shall, for the duration of this Decree, submit semiannual reports.

15 Semiannual reports shall be due on August 3 l~ and February 2t and shall cover the six month

16 periods ending aniline 30th and December 3 l’s, respectively. HDOT may submit separate

17 quarterly and semiannual reports for the Airports and Highways Divisions. All reports shall, at a

18 minimum, include the following information:

19 a. Oahu District MS4 Activities
(1) Storm Water Contact Coordination Meetings

20 The number, dates, and names of attendees of each monthly Storm
- Water Contact Coordination meetings;

21 (2) Deb± Removal Program Activities
(a) Specific highway segments (with dates) inspected for

22 sweeping needs;
(5) Specific highway segments swept, frequency ofsweeping,

23 and the total amount of debris removed;
(c) Specific (by Milepost -or other identifier) storm drainage

24 system catch basins, gutters and open. ditches, trenches, and sewers
inspected, by specific highway segment and date;

25 — (d) Specific (by Milepost or other identifier) storm drainage
system catch basins, gutters and open ditches, trenches, and sewers

26 cleaned, the date(s) of cleaning, and the nature and total amount ofdebris
removed;
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1 Ce) Number and dates ofdebris removal program trainings,
types of trainings, and attendees participating in each; and

2 (f) Activities undertaken toward development and utilization
of the asset management system;

3 (3) Construction Program Activities
(a) Total number of contract proj cots in the planning or design

4 stages and total number ofprojects for which permanent post-construction
BMP review was completed;

5 (b) Total number of contract project contracts put out to bid,
total number awarded, total number of contract project NPDES pennit

6 verifications and BMP plans reviewed, and total number ofpre
construction BMP verification inspections;

7 (c) Total number of ha-house project NPDES permit
verifications and BMP plans reviewed and total number ofpre

8 construction BMP verification inspections;
(d) Total number of active construction projects and thetotal

9 number of storm water inspections, specifying project type (contract, in-
house, permit); and

10 Ce) Number and dates of construction program trainings, types
of trainings, and attendees participating in each;

11 (4) Chemical Applications Program Activities
Number and dates of chemical applications program trainings, types of trainings,

12 and attendees participating in each;
(5) Erosion Control Program Activities

13 (a) Number of erosional problem areas with a potential for
significant water quality impact identified, the number stabilized

14 (permanently or temporarily) or otherwise remediated, and a revised
schedule for stabilizing or otherwise remediating the remaining areas; and

15 (b) Number and dates of erosion control program trainings,
types of trainings, and attendees pazticipatin~ in each;

16 (6) Maintenance Facility Program Activities
(a) Dates and locations and a summary of findings of

17 maintenance facility oversight inspections; and
(b) Number and dates ofmaintenance ficility trainings, types

18 of trainings, and attendees participating in each;
(7) New Development and Significant Redeveloyment Program

19 Activities
(a) Number of project designs reviewed for appropriate

20 inclusion of permanent post-construction BMPs; and
(b) Number and dates ofNew Development and Significant

21 Redevelopment Program Activities trainings, types of trainings, and
attendees pØicipating in each;

22 (8) Illicit Connection / Illdual Discharge Elimination P~ogram
Activities

23 (a) Total number of completed follow-up investigations of
discharging industrial, commercial, and high-density residential parcels;

24 (b) Total number of inspections of industrial and commercial
dischargers to HDOT’ s right-of-way; and

25 (c) Number and dates of IC/ID Program Activities trainings,
types of trainings, and attendees participating in each;

26
b. Statewide Highway Construction Activities
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1 (1) Total number of contract projects in the planning or design stages
and total number ofprojects for which permanent post-construction BMP review

2 was completed;
(2) Total number ofcontract project contracts put out to bid, total

3 number awarded, total number ofcontract project N?DES permit verifications
and EM? plans reviewed, and total number ofpre-construction BMP verification

4 inspections;
(3) Total number of in-house project NPDBS pçrmit verifications and

5 EM? plans reviewed and total number ofpre-construction BMP verification
inspections;

6 (4) Total number of active construction projects and the total number
of storm water inspections, speci~iing project type (contract and in-house); and

7 (5) Number and dates ofconstruction program trainings, types of
trainings, and attendees participating in each;

8
c. Airøorts Division

9 (1) A listing of each tenant, its relative pollutant risk ranking, date(s)
on which it was inspected by HDOT, and t~pes of enforcement response actions

10 taken against any tenant, including dates and any required follow-up activities;
and

11 (2) Number and dates of tenant inspection and enforcement program
trainings, types of trainings, and aitendees participating in each.

12
15. Responsibility for Acts of Contractors or Agents. HDOT shall be responsible for

13
ensuring that work is performed in accordance with the requirements of this Decree, even if that

14
work is performed by contractors, subcontractors, or agents. HDOT shall provide a copy of this

15
Decree to all Managers, employees, contractors, subcontractors, and agents whose duties might

16
reasonably include compliance with any provision of this Decree, as well as to any contractor

17
specifically retained to perform work required under this Decree. Defendant shall condition ày

such contract upon performance of the work in conformity with the terms of this the Decree. In
19

any action to enforce this Consent Decree, IIDOT shall not raise as a defense the failure by any
20

of its Managers, employees, agents, contractors, or subcontractors to take any actions necessary
21

to comply with the provisions of this Decree.
22

VI. CIVIL PENALTY
23

16. Civil Penalty. Within 30 days after entry of this Consent Decree, HDOT shall pay
24

a civil penalty of $1,000,000.00, plus interest from the date the penalty is due. Interest shall be
25

calculated in accordaiice with 28 U.S.C. § 1961. Interest shall continue to accrue until payment
26

is made. The Civil Penalty payment shall be allocated with $600,000, plus accrued interest, if
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1 any, being paid to the United States and $400,000, plus accrued interest, if any, being paid to

2 DOH.

.3: 17. Method of Payment.

4 a Payment shall be made by FedWire Electronic Funds Transfer (“EFT”) to

5 the U.S. Department of Justice in accordance with instructions to be provided to IIDOT,

6 following lodging of the Consent Decree, by the Financial Litigation Unit of the U.S.

7 Attorney’s Office for the District ofHawai’i. At the time ofpayment, ROOT shall

8 simultaneously send written notice ofpayment and a copy of any transmittal

9 documentation (which should reference DOS case number 90-5-1- 1-07488 and the civil

10 action number of this case) to ihe United States in accordance with Section XIV

11 (Notification).

12 b. Payment shall be made by cashier’s or certified check made payable to the

13 State ofHawai’i. At the time ofpayment, Defendant shall simultaneously send written

14 notice ofpayment and a copy of any transthittal documentation (which should reference

15 the civil action number of this case) to the Parties in accordance with Section XIV

16 (Notification).

17. VU. SUPPLEMENTAL ENVIRONMENTAL PROJECTS

18 18. HDOT shall implement a Supplemental Environmental Project (“SEP”),

19 consisting ofan Audit and Environmental Management System (“EMS’~(”the EMS SEP”), to be

20 performed in accordance with the provisions ofAppendix B to this Consent Decree, which is

21 attached hereto and incorporated into this Decree by reference. In implementing the SEP, HDOT

22 shall spend not less than $1,062,500 in Eligible SEP costs. Eligible SEP costs include the costs

23 ofplanning and implementing the SEP, but do not include any casts associated with corrective

24 actions needed for compliance actions identified under the EMS.

25 19. HDOT shall implement aSEP consisting of “Erosion and Sediment Control for

26 Highways” Compliance Assistance Workshops for contractors ofprofessional services and for
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1 contractors ofconstruction services on the islands ofHawai’i (in Bib and Kona), Kauai, Maui,

2 and Oahu (in Honolulu and Icapolei)(”the Compliance Asaistance Workshops SEP”). These

3 Compliance Assistance Workshops shall be developed and implemented in accordance with the

4 provisions ofAppendix F to the Consent Decree which is attached hereto and incorporated into

5 this Decree by reference. In implementing the SEP, HOOT shall spend not less than $60,000 in

6 Eligible SEP costs. Eligible SEP costs are limited to the costs to perform the tasks described in

7 Appendix F, and do not include any costs associated with developing the workshop curricuhun.

8 20. With regard to each SEP, HDOT certifies the truth and accuracy of each of the

9 following:

10 a. that, as of the date of executing this Decree, HOOT is not required to

11 perform or develop the SEP by any federal, state, or local law or regulation and is not

12 required to perform or develop the SEP by agreement, grant, or as injunctive relief

13 awarded in any other action in any forum;

14 b. that the SEP is not a project that BDOT was planning or intending to

15 construct, perform, or implement other than in settlement of the claims resolved in this

16 Decree;

17 c. that HOOT has not received, and is not negotiating to receive, credit for

18 the SEP in any other enforcement action; and

19 d. that HDOT will not receive any reimbursement for any portion of the SEP

20 from any other person.

21 21. EMS SEP Comyletion Report. Within 30 days after HOOT concludes that the

22 EMS SEP has been fully implemented in accordance with the requirements of this Decree,

23 HOOT shall submit to the Parties in accordance with Section XIV of this Consent Decree

24 (Notification) a SEP Completion Report. The SEP Completion Report shall contain the

25 following information:

26 a. A detailed description of the SEP as implemented;

27

28 33



I b. A description of any problems encountered in completing the SEP and the

2 solutions thereto;

3 c. An itemized list of all Eligible SEP costs and acceptable evidence of such

4 coats;. and

5 . d. Certification that the SEP has been filly implemented pursuant to the

6 provisions, of this Decree and Appendix E.

7 22, EPA may, in its sole discretion, require information in addition to that contained

8 in Defendants’ initial SEP Completion Report, in order to determine the adequacy of SEP

9 completion or eligibility of SEP costs, and Defendants shall provide such information.

10 23. After receiving the SEP Completion Report, the United States (after consultation

11 with DOll) shall notify IIDOT whether or not it has satisfactorily completed the EMS SEP. If

12 the SEP has not been satisfactorily completed in accordance with this Decree and Appendix B, or

13 if the amount expended on performance of the SEP is less than the amount set forth in Paragraph

14 18, above, Stipulated Penalties may be assessed under Section VIII of this Consent Decree.

15 24. Compliance Assistance Workshops SEP Completion Report. Within 30 days after

16 HDOT concludes the final Compliance Assistance Workshop, HDOT shall submit to the Parties

17 in accordance with Section XIV of this Consent Decree (Notification) a SEP Completion Report.

18 The SEP Completion Report shall contain the following information:

19 . a. , A detailed description ofthe SEP as implemented;

20 b. An itemized list of all Eligible SEP costs and acceptable evidence of such

21 costs; and

22 c. Certification that the SEP has been filly implemented pursuant to the

23 provisions of this Decree and Appefldix F.

24 25, DOH may, in its sole discretion, require intbnnation in addition to that contained

25 in Defendants’ initial SEP Completion Report, in order to determine the adequacy of SEP

26 completion or eligibility of SEP costs, and Defendants shall provide such information.
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1 26. After receiving the SEP Completion Report, the DOE (after consultation with

2 United States) shall notifS’ HDOT whether or not it has satisfactorily completed the Compliance

3 Assistance Workshops SEP. If the SEP has not been satisfactorily completed in accordance with

4 this Decree and Appendix F, or if the amount expended on performance of the SEP is less than

5 the amount set forth in Paragraph 19, above, Stipulated Penalties may be assessed under Section

6 VIII of this Consent Decree.

7 27. Disputes concerning the satisfactory performance of each SEP may be resolved

8 under Section X of this Decree (Dispute Resolution). No other disputes arising under this

9 Section shall be subject to Dispute Resolution.

10 28. Each submission required under this Section shall be signed by an official with

11 knowledge ofthe SEP and shall bear the certification language set forth in Paragraph 8, above.

12 29. Any public statement, oral or written, in print, film, or other media, made by

13 IJDOT making reference to the SEP under this Decree shall include the following langôage:

14 “This project was undertaken in connection with the settlement of an enforcement action, United

15 States and State ofHawai’i v. Hawai’i Department of Transportati~n. taken on behalf of the U.S.

16 Environmental Protection Agency and the Hawai’i Department of Health under the Clean Water

17 Act”

18 vnr. STIPULATED PENALTIES

19 30. Stipulated Penalty Amounts. IfHDOT fails to comply fully and timely with the

20 requirements of this Decree, including the compliance dates for each and every measure set forth

21 in Section V (Injunctive Relief) and Section VII (Supplemental Environmental Projects), and

22 with all requirements set forth in any applicable permits, HDOT shall pay Stipulated Penalties in

23 the following amounts:

24 a. for each failure to submit a Notice of Intent or otherwise obtain a permit,

25 failure to prepare a Site-Specific EM? Plan, or failure to have the Site-Specific BMP Plan

26 availabJe at a construction site: $1,000 per day per violation;

27

28 35



1 b. for each failure in developing a SWPCP for any location in accordance

2 with applicable permits and guidance documents: $800 per violation;

3 c. for failure to install a BMP specified by the Site-Specific BMP Plan or

4 permit: $2,000 per day per violation;

5 d, for each failure to properly install or maintain appropriate BMPs in

6 accordance with applicable plans, permits, and guidance documents: $1,500 per day per

7 violation;

8 e. for failure to conduct the inspections required by Paragraphs 9.a.(2),

9 9.b.(5), 9.e.(1), 10.f, 10.g.(2), 10.k.(2), 11, and 12 above: $1,000 for each of the first ten

10 violations; $2,500 for each of the next ten violations; and $5,000 for each subsequent

11 violation;

12 f. for failure to provide reports required pursuant to Paragraphs l0.e and 14:

13 $500 per day for the first ten days of each violation; $1,000 per day for the next ten days

14 of each violation; and $2,500 per day for each subsequent day ofviolation;

15 g. for each failure to timely submit or re-submit plans for approval in

16 accordance with Section III (Approval Process): $500 for each day of violation;

17 h. for each failure to conduct or document the training required by

18 Paragraphs 9.b.(2), 9.c, 9.e, 10.0, 11, and 12.e above: $1,000;

19 1. for failure to pay the civil penalty or accrued interest: $1,000 for each day

20 that the payment is late;

21 j. for failure to timely submit the documents required by the SEP pursuant to

22 Section VII of this Decree and Appendix B: $500 per day per violation;

23 k. for failure to timely submit a draft workshop outline as described in

24 Appendix F: $500 per day;

25 1. for each failure to offer a workshop: $5,000; and

26
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1 m. for each failure to timely submit the documents required by the SEP

2 pursuaut to Section VIE of this Decree and Appendix F: $500 per day per violation.

3 31. EMS SEP Compliance: If FIDOT’s total Eligible SEP Costs are less than

4 $1,062,500 in connection with the perfonnanee of the EMS SEP described in Appendix E to this

5 Consent Decree, or i~the SEP has not been satisfactorily completed, HOOT shall be liable for

6 stipulated penalties as set forth below. IfHDOT has halted or abandoned the completion of the

7 SEP, such penalties shall accrue from the date of abandonment or the date set for completion of

8 the SEP, whichever is earlier.

9 a. If the SEP has been satisfactorily completed but HOOT’s total Eligible

tO SEP Costs are less than $1,062,500, FIDOT shall pay stipulated penalties at the rate.of

11 100% for every one dollar that HDOT’s total Eligible SEP Costs are less than

12 51,062,500.

13 b. If the SEP has not been satisfactorily completed, HOOT shall pay

14 stipulated penalties at the rate of 150% for every one dollar that HDOT’s total Eligible

15 SEP Costs are less than $1,062,500. If the SEP has not been satisfactorily completed but

16 UDOT’s total Eligible SEP Costs for the SEP are equal to or exceed $1,062,500, HDOT

17 shall not be liable for any stipulated penalties for the SEP ifHDOT has made good faith

18 and timely efforts to complete the SEP and certifies with supporting documentation, no

19 later than the date that HOOT is required to submit a SEP Completion Report, that it has

20 spent at least $1,062,500 in Eligible SEP Costs. IfHDOT does not provide the

21 certification and the documentation required by this Subparagraph, or if the

22 documentation provided does not support UDOT’s certification, HooT shall be deemed

23 to be in violation of this Consent Decree and shall pay stipulated penalties of $25,000.

24 32. Compliance Assistance Workshops SEP Compliance: IfHOOT’s total Eligible

25 SEP Costs are less than $60,000 in connection with the performance ofthe Compliance

26 Assistance Workshops SEP described in Appendix F to this Consent Decree, or if the SEP has
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1 not been satisfactorily completed, HDOT shall be liable for stipulated penalties as set forth

2 below. IXUDOT has halted or abandoned the completion of the SEP, such penalties shall accrue

3 from the date of abandoninent or the date set for completion of the SEP, whichever is earlier.

4 a, If the SEP has been satisfactorily completed but HDOT’s total Eligible

5 SEP Costs are less than $60,000, HOOT shall pay stipulated penalties at the rate of 100%

6 for every one dollar that BOOT’s total Eligible SEP Costs are less than $60,000.

7 b. If the SEP has not been satisfactorily completed, HOOT shall pay

8 stipulated penalties at the rate of 150% for every one dollar that HOOT’s total Eligible

9 SEP Costs are less than $60,000. If the SEP has not been satisfactorily completed but

10 HDOT’s total Eligible SEP Costs for the SEP are equal to or exceed $60,000, HDOT

11 shall not be liable for any stipulated penalties for the SEP ifHOOT has made good faith

12 and tim~1y efforts to complete the SEP and certifies with supporting documentation, no

13 later than the date that HOOT is required to submit a SEP Completion Report, that it has

14 spent at least $60,000 in Eligible SEP Costs. IfHOOT does not provide the certification

15 and the dQcumentation required by this Subparagraph, or if the documentation provided

16 does not support HOOT’s certification, HDOT shall be deemed to be in violation of this

17 Consent Decree and shall pay stipulated penalties of $25,000.

18 33. Accrual of Stiuulated Penalties. Stipulated Penalties under this Section shall

19 begin to accrue on the day after performance is due or on the day a violation occurs, whichever is

20 applicable, and shall continue to accrue until performanóe is satisfactorily completed or until the

21 violation ceases. Stipulated Penalties shall accrue simultaneously for separate violations of this

22 Consent Decree. Penalties shall accrue regardless ofwhether HOOT has been notified of a

23 violation but need not,be paid until a demand is made. HOOT shall pay any Stipulated Penalty

24 within 30 days of receiving written demand therefor.

25 34. Demand. The United States or DOH, or both, may seek Stipulated Penalties

26 under this Section. Where both sovereigns seek Stipulated Penalties for the same violation of
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I this Consent Decree, BOOT shall pay 60% of total Stipulated Penalties to the United States and

2 40% to DOE. Where only one sovereign demands Stipulated Penalties for a violation, it shall

3 make that demand on its own behalf, and HOOT shall pay the full amount of the Stipulated

4 Penalties due for the violation to that sovereign.

5 35. Waiver of Stipulated Penalties. The United States or DOH may, in the

6 unreviewable exercise of its discretion, reduce or waive Stipulated Penalties otherwise du9 that

7 sovereign under this Consent Decree. The determination by one sovereign not to seek Stipulated

8 Penalties, or subsequently to waive or reduce the amount it seeks, shall not preclude the other

9 sovereign from seeking Stipulated Penalties.

10 36. Payment. UDOT shall, as directed by the United States in its demand, pay

11 Stipulated Penalties owing to the United States by EFT in accordance with Section VI (Civil

12 Penalty), Paragraph 17.a, above, or by certified or cashier’s check in the amount due, payable to

13 the ‘U.S. Department of Justice,” referencing DOT No. 90-5-1-1-07488 and United States

14 Attorney’s Office file number~ and delivered to the office of the United States

15. Attorney, District of Hawai’i, Room 6-100, PJKK Federal Building, 300 Ala Moana Boulevard,

16 Honolulu, Hawai’i 96850, Any payment of Stipulated Penalties shall be accompanied by a

17 transmittal memorandum referencing DOT No. 90-5-1-1-07488 and United States Attorney’s

18 Office ~lc number ___________ and stating that payment of Stipulated Penalties is being

19 made. HDOT shall pay any Stipulated Penalties owing to DOE according to the provisions of

20 Section VI (Civil PenaltS’), Paragraph 17.b.

21 37. Interest. IfHDOT fails to pay Stipulated Penalties according to the terms of this

22 Consent Decree, HOOT shall be liable for interest on such penalties, as provided for in 28 U.S.C.

23 § 1961, accruing as of the date payment became due.

24 38, No Effect on Obligation to Comply. The payment of Stipulated Penalties shall

~5 not alter in any way HDOT’s obligation to comply with the requirements of this Decree.

26
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1 39. No Waiverof Other Remedies, Subject to the provisions of Section XII of this

2 Consent Decree (Effect of Settlement), the Stipulated Penalties provided for if this Consent

3 Decree shall be in addition to any other rights, remedies, or saiictions available to the United

4 States and 0011 for HOOT’s violation of this Consent Decree or applicable law. Where a

5 violation of this Consent Decree is also a violation of the Clean Water Act, HOOT shall be

6 allowed a credit, for any Stipulated Penalties paid, against any statutory penalties imposed for

7 such violation.

8 40. Effect ofDisDute Resolution. Stipulated Penalties shall continue to accrue during

9 any dispute resolution period, but need not be paid until the following:

10 a. If the dispute is resolved by’agreement or by a decision of EPA that is not

11 appealed to this. Court, HOOT shall pay accrued Stipulated Penalties, if any, determined

12 to be owing to the United States and 0011 within 15 business days of the agreement or

13 the receipt ofEPA’s decision or order;

14 b. If the dispute is appealed to the Court and the United States and DOH

15 prevail in whole or in part, HDOT shall pay all accrued Stipulated Penalties determined

16 by the Court to be owed to the United States and DOH within 30 days of receipt of the

it Court’s decision or order, except as provided in Subparagraph c, below;

18 c. If the District Court’s decision is appealed by HOOT or by the United

19 States and DOlT, HOOT shall pay all accrued Stipulated Penalties determined by the

20 District Court to be owing to the United States and bOH into an interest-bearing escmw

21 account within 30 days of receipt of the Court’s decision or order. Stipulated Penalties

22 shall be paid into this account as they continue to accrue, at least every 30 days. Within

23 15 business days of receipt ofthe final appellate c’ourt decision, the escrow agent shall

24 pay the balance of the account to the United States and DOE, or to HOOT, in accordance

25 with the court’s mandate,

26 IX. FORCE MAJEURE
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1 41. Definition ofForce Majeure. A “Force Majeure” event is any event beyond the

2 control ofUDOT, its contractors, or any entity controlled by HOOT that delays the performance

3 of any obligation under this Consent Decree despite HDOT’s best efforts to flulfill the obligation.

4 “Best efforts” includes anticipating any potential Force Maj eure event and addressing the effects

5 ofany such event (a) as it is occurring, and (b) after it has occuxTed, to prevent or minimize any

6 resulting delay to the greatest extent possible. In no case shall any of the following circuni

7 stances give rise to a claim of Force Majeure: ün~iticipated or increased costs or expenses

8 associated with implementation of this Decree or changed financial circumstances; failure to

9 apply for a required permit or approval, or to provide in a timely manner all information required

10 to obtain a permit or approval, that is necessary to meet the requirements of this Decree; failure

11 by HOOT to approve contracts; failure byBDOT to secure federal finding; or failure by HOOT

12 to fill all ~taffmg positions.

13 42. Reauired Notification. HOOT shall notiê EPA and 00K orally or by electronic

14 or facsimile transmission as soon as possible, but not later than 72 hours after tI~ue time 1-IDOT

15 fIrst knew of, or in the exercise ofreasonable diligence under the circumstances should have

16 known of, any event that might delay completion of any requirement of this Decree, whether or

17 not the event is a Force Majeure event HDOT shall make the oral notification to the United

18 States required by this Paragraph by calling Kathi Moore, the Chief of the Clean Water

19 Compliance Office; in the event that HDOT is unable to reach Kathi Modre, such notification

20 maybe effective ifHDOT leaves a detailed message explaining that notice is being provided

21 pursuant to this Paragraph. HDOT shall make oral notification to 0011 by calling Denis Lan, the

22 Chief of the Clean Water Branch. The United States and 0011 may designate alternative

23 representatives to receive oral notification at their discretion by sending HDOT a written

24 designation in accordance with Section X1V (Notification). Within 7 days ofproviding oral

25 notice, HDOT shall provide written notice by facsimile with hard copy to follow to EPA and

26 DOll. The written notice HOOT submits pursuant to this Paragraph shall indicate whether
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I HDOT claims that the delay should be excused due to a Force Majeure event. The written notice

2 shall describe in detail the basis for HDOT’s contention that it has experienced, or may

3 experience, a Force Majeure delay (if it intends to make such a claim); the anticipated length of

4 the delay; the prebise cause or causes ofthe delay; and the measures taken or to be taken to

S prevent or minimize the delay and the timetable by,which those measures will be implemented.

6 Failure to comply with the procedures of this Paragraph shall preclude HDOT bm asserting any

7 claim ofForce Maj cure.

8 43. Procedures for Bxtension. lIthe United States agrees that a Force Majeure event

.9 has occurred or will occur, the United States may agree to extend the time for IIDOT to perform

10 the affected requirements for the time necessary to complete those obligations. An extension of

11 thne to perform the obligations affected by a Force Majeure event shall not, by itself, extend the

12 time to perform any other obligation. Where theUnited States agrees to an extension of time, the

13’ appropriate modification shall be made pursuant to Section XV of this Consent Decree

14 (Modification).

15 44. Dispute Resolution, lithe United States does not agree that a Force Majeure

16 event has occurred, or does not agree to the extension of time sought by BDOT, the United

17 States’ position shall be binding, unless HDOT invokes Dispute Resolution under Section X of

18 this Consent Decree. In any such dispute, HDOT bears the burden ofproving, by a prepon

19 derance of the evidence, that each claimed Force Majeure event is a Force Majeure event; that

20 HOOT gave the notice required by Paragraph 42, abovp; that the Force Majeure event caused any

21 delay EDOT claims was attributable to that event; and that HDOT exercised best efforts to

22 prevent or minimize any delay caused by the event.

23 X. DISPuTE RESOLUTION

24 45. Exclusive Remedy. Unless otherwise expressly provided for in this Decree, the

25 dispute resolution procedures of this Section shall be the exclusive mechanism to resolve

26 disputes between HDOT and the United States and DOH arising under this Decree. However,
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1 the procedures set forth in this Section shall not apply to actions by the United States or DOE to

2 enforce obligations ofHOOT that have not been disputed in accordance with this Section. The

3 procedures set forth in this Section shall not apply to disputes between DOE and the United

4 States.

5 46. Informal Dispute Resolution. Any dispute subject to dispute resolution under this

6 Consent Decree shall first be the subject of informal negotiations. The dispute shall be

7 considered to have arisen when HDOT sends the United States and DOE a written Notice of

8 Dispute. Such Notice of Dispute shall state clearly the matter in dispute. The period of informal

9 negotiations shall not exceed 20 days from the date the dispute arises, unless that period is

10 modified by written agreement of the United States, DOE, and HDOT. If the Parties cannot

11 resolve a dispute by informal negotiations, then the position advanced by the United States (after

12 consultation with 0 OH) shalt be considered binding unless, within 30 days after the conclusion

13 of the informal negotiation.period, HOOT invokes formaf dispute resolution procedures set forth

14 in Paragraph 47, below.

15 47. Formal Dispute Resolution.

16 a. Within 30 days after the conclusion of the informal negotiation period,

17 HOOT may invoke formal dispute resolution procedures by serving on the United States

18 and DOE a written Statement ofPosition regarding the matter in dispute. The Statement

19 ofPosition shall include, but may not be limited to, any factual data, analysis, or opinion

20 supporting HOOT’s position and any supporting documentation relied upon by HOOT.

21 b. The United States and DOE shall serve their Joint Statement ofPosition

22 within 45 days of receipt ofHOOT’s Statement ofPosition. The Joint Statement of

23 Position shall include, but may not be limited to, any factual data, aualysis, oi opinion

24 supporting that position and any supporting documentation relied upon by the United

25 States. The Joint Statement of Position shall be binding on HOOT, unless HOOT files a

26 motion for judicial review of the dispute in accordance with Paragraph 48, below.
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1 48. Petitions to the Court. Jn the event that the Parties cannot resolve a dispute by

2 infonnal or fonnal negotiations as set forth above, the following procedures shall apply:

3 a. HDOT may seek judicial review of the dispute by filing with the Court and

4 serving on the United States and 0011 a Motion requesting judicial resolution of the

5 dispute. The Motion shall be filed within 30 days of receipt of the Joint Statement of

6 Position set forth in Paragraph 47.b, above.

7 b. The Motion shall attach all Statements ofPosition and shall contain a

written statement ofHDOT’s position on the matter in dispute, including any supporting

9 factual data, analysis, opinion, and documentation, and shall set forth the relief requested

10 and any schedule within which the dispute must be resolved for orderly implementation

11 of the Consent Decree. HDOT shall serve such Motion on the United States and 0011

12 electronically and by overnight delivery.

13 a. The United States and 0011 shall respond to HDOT’s Motion within 30

14 days of the service of the Motion. The United States and DOE! agree to serve their Joint

15 Response electronically and by overnight delivery.

16 d. HDOT may file areplymemoranduxu within 15 business days of service

17 of the Joint Response.

18 e. Standard and Scone of Review. In any dispute brought under this

19 Paragraph, EDOT shall bear the burden ofdemonstrating that its position clearly

20 complies with the Clean Water Act and the Act’s implementing regulations and that

21 Defendant is entitled to relief under applicable law. The United States reservesthe right

22 to argue that its position is reviewable only on the administrative record and must be

23 upheld unless arbitrary and capricious or otherwise not in accordance with law.

24 49. Effect on Other Obli2ations, The invocation of dispute resolution procedures

25 under this Section shall not, by itself, extend, postpone, or affect in any way any obligation of

26 HOOT under this Consent Decree, unless and until final resolution of the dispute so provides.
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1 Stipulated Penalties with respect to the disputed matter shall continue to accrue from the first day

2 ofnoncompliance, but payment shall be stayed pending resolution of the dispute as provided in

3 Paragraph 40, above. IfHDOT does not prevail on the disputed issue, Stipulated Penalties shall

4 be assessed and paid as provided in Section VIII (Stipulated Penalties).

S Xl. INFORMATION COLLECTION AND RETENTION

6 50. The United States, DOH, and their representatives, including attorneys,

7 contractors, and consultants, shall have the right of entry into any faoility covered by this Consönt

S Decree, at all reasonable times, upon presentation of credentials, to:

9 a. monitor the progress of activities required under this Consent Decree;

10 b. veri~’ any data or infonnation submitted to the United States or DOH in

11 accordance with the terms of this Consent Decree;

12 c. obtain samples and, upon request, splits of any samples taken by HOOT or

13 its representatives, contractors, or consultants;

14 ci. obtain documentary evidence, including photographs and similar data; and

15 e. assess HDOT’s compliance with this Consent Decree.

16 51. Upon request, HOOT shall provide EPA and DOll, or their authorized

17 representatives, splits ofany samples taken by NDOT. Upon re4uest, EPA and DOll shall

18 provide EDOT splits of any samples taken by EPA or DOll.

19 52. Until five years after the termination of this Consent Decree, HDOT shall retain,

20 and shall instruct its contractors and agents to preserve, all non-identical copies of all documents,

21 records, or other information (including documents, records, or other information in electronic

22 form) in its or its contractors’ or agents’ possession or control, pr that come into its or its

23 contractors’ or agents’ possession or control, and that relates in any manner to HDOT’s perfor

24 mance of its obligations under this Consent Decree. This information-retention requirement shall

25 apply regardles~ of any contrary institutional policies or procedures. At any time during this

26
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1 information-reteafion period, the United States or DOE may request copies of any documents,

2 records, or other infonnation required to be maintained under this Paragraph.

3 53. At the conclusion of the information-retention period provided in the preceding

4 Paragraph, HOOT shall notify the United States and 0011 at least 90 days prior to the destruction

5 of any documents, records, or other information subject to the requirements of the’preceding

6 Paragraph and, upon request by the United States or DOH, UDOT shall deliver any such

7 documents, records, or other information to EPA or DOT!. IIDOT may assert that cert&in

S documents, records, or other information is privileged under the attorney-client privilege or any

9 other privilege recognized by federal law. If HDOT asserts such a privilege, it shall provide the

10 following: (a) the title of the document record, or information; (b) the date of the document,

11 record, or information; (o) the name and title of each author of the document, record, or

12 infonnation; (d) the name and title of each addressee and recipient; (e) a description of the

13 subject of the document, record, or information; and (f) the privilege asserted byHDOT.

14 However, no documents, records, or other infomiation created or generated pursuant to the

15 requirements cf this. Consent Decree shall be withheld on grounds of privilege.

16 54. HOOT may also assert that information required to be provided under this Section

17 is protected as Confidential Business Information (“CBF’) under 40 C:F.R. Part 2. As to any

18 information that~flDOT seeks to protect as CBI, HDOT shall follow the procedures set forth in

19 40 C.F.L Part 2.

20 55. This Consent Decree in no way limits or affects any right of entry and inspection,

21 otany right to obtain information, held by the United States or DOT! pursuant to applicable

22 federal or State laws, regulations, or permits, nor does it limit or affect any duty or obligation of

23 HOOT to maintain documents, records, or other information imposed by applicable federal or

24 State laws, regulations, or pernzits.~

25 XtI. EFFECT OF SETTLEMENT
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1 56. This Consent Decree resolves the civil claims of the United States and DOH for

2 the violations alleged in the Complaint filed in this action through the date of lodging.

3 57. The United States and DOH reserve all legal and equitable remedies available to

4 enforce the provisions of this Consent Decree, except as expressly stated in Paragraph 56. This

5 Consent Decree shall not be construed to limit the rights of the United States or DOH to obtain

6 penalties or injunctive relief under the Act or its implementing r~gulations, or under other federal

7 or State laws, regulations, or permit conditions, except as expressly specified in Paragraph 56.

S 58. This Consent Decree is not a permit, or a modification of any permit, under any

9 federal, State, or local laws or regulations. HOOT is responsible for achieving and maintaining

10 complete compliance with all applicable federal, State, and local laws, regulations, and permits;

11 and IIDOT’s compliance with this Consent Decree shall be no defense to any action commenced

12 pursuant to any such laws, regulations, or permits. The United States and DOlT do not, by their

13 consent to the entty of this Consent Decree, warrant or aver in any manner that HDOT’s

14 compliance with any aspect of this Consent Decree will result in compliance with provisions of

15 the Act or its implementing regulations or with any other provisions of federal, State, or local

16 laws, regulations, or permits. Notwithstanding the United States’ or DOlT’s review and approval

17 of any data, reports, or plans submitted pursuant to this Decree, HOOT shall remain solely

18 responsible for compliance with this Decree.

19 59. This Consent Decree does not limit or affect the rights ofHDOT or of the United

20 States or DOH against any third parties, not party to this Consent Decree, nor does it limit the

21 rights of third parties, not party to this Consent Decree, against HDOT, except as otherwise

22 provided by law.

23 60. This Consent Decree shall not be constmed to create rights in, or grant any cause

24 of action to, any third party not party to this Consent Decree.

25 XIII. MISCELLM4EOUS
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1 61. Headings. Headings in this Decree are provided for convenience only and shall

2 not affect the substance of any provision.

3 62. Costs of Suit. The Parties shall bear their own costs of this action, including

4 attorneys’ fees, except that the United States and DOll shall be entitled to collect the costs

5 (including attorneys’ fees) incurred in any action necessary to collect any portion of the civil

6 penalty or any Stipulated Penalties due but not paid by EDOT.

7 XIV. NOTIFICATION

S . 63. When written notification or communication is required by the terms of this

9 Decree, such notification or communication shall be addressed to the following individuals at the

10 addresses specified below (or to such other addresses as may be thereafter designated by written

11 noticetotheparties):

12 As to the United States:

13 Chief, Environmental Enlbrcement Section
Environment & Natural Resources Division

14 U.S. Department of Justice
Box 7611, Ben Franklin Station

15 Washington, D.C. 20044-7611
Re: DOJ #905-1-1-07488

16
and

17
Kathi Moore CWTR -7)

18 Chief, CWA Compliance Office
U.S. EPA, Region 9

19 75 Hawthorne St.
San Francisco, CA 94105

20 (415)972-3505

21
As to EPA;

22
Kathi Moore (WTR -7)

23 Chiøf, CWA Compliance Office
U.S. EPA, Region 9

24 75 Hawthorne St.
San Francisco, CA 94105

25 (415) 972~35O5

26

27

28 . 43



1 AstoDOH:

2 DenisLau
Chief, Clean Water Branch

3 HawaIi State Department ofHealth
919 AlaMoana Blvd., Room 301

4 Honolulu, Hawai’i 96814
(808) 586-4309

5

6 and

7 Kathleen S. Ho
Deputy Attorney General

8 Health and Human Services Division
Department of the Attorney General

9 State ofHawai’i
465 South King Street, Room 200

10 Honolulu, HawaIi 96813
(808) 527-3062

11

12 As.to HDOT:

13 Rodney K. Haraga
Director, Department of Transportation

14 869 Punchbowl Street
Honolulu, Hawai’i 96813

15 (808)587-2150

16
and

17
Jefferry S. Kato

18 Deputy Attorney General
Land and Transportation Division

19 Department of the Attorney General.
State of HawaIi

20 465 South King Street, Rooth 300
Honolulu, Hawai’i 96813

21 (808) 587-2994

22
64. Notifications to or communications with IIDOT, DOH, EPA, or the United States

23
shall be deemed submitted:

24
a. when required to be sent by mail, on the date they are postmarked and sent

25
by certified mail, return receipt requested;

26
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I b. when required to be sent by overnight delivery, on the date they are picked

2 up by the overnight delivery service; or

3 c. when required to be made electronically, on the date they are sent by

4 electronic mail with confirmation of receipt.

5 XV. MODIFICATION AND TERMINATION

6 65. Modification. The deadlines set forth in Sections V (Injunctive Relief) and VII

7 (Supplemental Environmental Project) of this Decree may be modified, and those and other non

8 material modifications of this Decree shall be made by written agreement of the parties, with

9 notification to the Court. Where any modification constitutes a material change to any term of.

10 this Decree, it shall be effective only upon written agreement of the Parties and approval by the

11 Court.

12 66. Request to Terminate Decree. No sooner than 5 years after entry of this Decree,

13 NDOT may request the United States and DOll’s consent to termination of this Decree. In

14 seeking such consent, H])OT shall provide a written report to the United States and DOll that

15 demonstrates:

16 a. HDOT has paid all civil penalties, Stipulated Penalties, and interest due

17 underthisDecree;

18 b. There are no unresolved matters subject to Dispute Resolution pursuant to

19 Section )C (Dispute Resolution);

20 c. No enforcement action under this Decree is pending;

21 d. HOOT has fully and successfully completed the compliance requirements

22 set forth in Section V (Injunctive Relief); and

23 e. HOOT has fully and successfully completed all SEP requirements set forth

24 in Section VII.

25 67. Response to Request for Termination

26

27
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1 a. If the United States and DOll agree that the Decree maybe terminated, the

2 Parties shall submit for the Court’s approval, ajoint stipulation terminating the Decree.

3 b. If the United States and DOH do not agree that the Decree may be

4 terminated, HOOT may invoke Dispute Resolution under Section X of this Decree.

5 However, HOOT shall not seek Dispute Resolution ofany dispute regarding termination,

6 under Paragraph 47 ofSection X, until 60 days alter service of its Request for

7 Termination.

8 XVI. I1STEGRATION

9 68. This Consent Decree and its Appendices constitute the final, complete, and

10 exclusive agreement and understanding among the Parties with respect to the settlement

11 embodied in the Decree and supersede all prior agreements and understandings, whether oral or

12 written, concerning the settlement embodied herein. Other than the Appendices, which are

13 attached to and incorporated in this Decree, and submittals that are subsequently submitted and

14 approved pursuant to this Decree, no other document, nor any representation, inducement,

15 agreement, understanding, or promise, constilutes any part of this Decree or the settlement it

16 represents, nor shall it be used in construing the terms of this Decree.

17 XVII. APPENDICES

IS 69. The following apppndices are attached to and incorporated into this Consent

19 Decree:

20 . “Appendix A” is the Definition of High Priority Watersheds;

21 “Appendix B” is the Highway Segments and Sweeping Frequencies

22 “Appendix C” is the Drainage System Inspection and Cleaning Schedule

23 “Appendix 0” is the High Priority Areas for Erosion Control Measures

24 “Appendix E” is the EMS SEP

25 “Appendix F” is the CoMpliance Assistance Workshops SEP

26 “Appendix 0” is the list of DOT Facilities with CCII Manuals

27
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1 XVIII. ENTRY MTh FINAL JUDGMENT

2 70. Authority to Sign Decree. The undersigned representatives ofHDOT certify that

3 they are authorized to enter into and to execute this Deoree and to legally bind IIDOT to the.

4 terms and conditions of the Decree and that they meet the requirements for authorized signatory

5 found in 40 C.F.R. § 122.22. The undersigned representatives ofDOH and the United States

6 each certifies that he or she is authorized to enter into and to execute this Decree and to legally

7 bind the Party that he or she represents to the terms and conditions of the Decree.

8 .71. Countewarts. This Consent Decree may be signed in counterparts, and its validity

9 shall not be ch~iIlenged on that basis.

10 72. Designation ofAgent for Service. HDOT shall identify on the attached signature

II page the name and address of an agent who. is authorized to accept service ofprocess by mail on

12 HOOT’s behalfwith respect to all matters arising wider or relating to this Decree. HOOT agrees

13 to accept service in that manner and to waive the formal service requirements ofFed. R. Civ. P. 4

14 and. 5 and any applicable local rules of this Court, including, but not limited to, service of

15 summons.

16 73. Public Notice. This Consent Decree shall be lodged with the Court for a period of

17 not less than 30 days for public notice and comment in accordancewith 28 C.F.R. § 50.7. The

18 United States reserves the right to withdraw or withhold its consent if the comments regarding

19 the Consent Decree disclose facts or considerations indicating that the Consent Decree is

20 inappropriate, improper, or inadequate. HDOT agrees not to oppose entry of this Consent Decree

21 by the Court or to challenge any provision of the Decree, unless the United States has notified

22 HOOT in writing that it no longer supports entry of the Decree.

23 74. Final Judgment Upon approval and entry of this Consent Decree by the Court,

24 this Consent Decree shall constitute a final judgment of the Court as to the United States, 0011,

25 and HOOT. The Court finds that there is no just reason for delay and therefore enters this

26 judgment as a final judgment under Fed. it Civ. P. 54 and 58.

27
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1 75. Retention of Jurisdiction. The Court shall retain jurisdiction over this case until

2 termination of this Consent Decree, for the purpose of resolving disputes arising under this

3 Decree or entering orders modi~6ng this Decree, pursuant to Sections X and XV, or effectuating.

4 or enforcing compliance with the terms of this Decree.

5

6 80 ORDERED THIS DAY OF_____________ 2005

7

S ______________________________________
UNIPBD STATES DISTRICT JUDGE

9

10

11

12

13

14

15

16

17
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1 We hereby consent to entry of the foregoing Consent Decree, subject to the Notice and Conunent
Provisions of 28 C.F.R. § 50.7 and Paragraph 73 of this Decree:

2

3

4 FOR THE TJNIThD STATES OF AMERICA

: Date:f/~7/°1
KBLLY4. JOHNSON

7 Acting 4ssistant AttoIey General
Enviroeent and Natural Resources Division

& U.S. Departmentofjustice
Washington, D.C. 20530

9

10
Date: J/~7/~). __________________

11 ,.~IGELAO’CONNELL
CYNTHIA HUBBR

12 Senior Attorneys
Environment and Natural Resources Division

13 U.S. Department ofJustice
P.O. Box 7611

14 Washington, D.C. 20044-7611
(202) 514-5273

15

16

17

18

19

20

21

22

23
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1 We hereby consent to entry of the foregoing Consent Decree, subject to the Notice and Comment
Provisions of 28 C.F.R. § 50.7 and Paragraph 73 of this Decree:

2

3

4 Date: ~ Was
G1~½NTA WNAKAYAMA

5 . Aá6istant Administrator
Office ofEnforcement and Compliance Assurance

6 U.s. Environmental Protection Agency
Afiel Rios Building, 2241-A

7 1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

8

9

10 Date: 14 ger~ ___________________________________
bWAYNn NAST~

11 . . . Re on Administrator
U.S vironmental Protection Agency, Region 9

12 75 wthorne Street
San Francisco, California 94105

13

14
OP COUNSEL:

15
LAURIE KERMISH

16 Assistant Regional Counsel
U.S. EPA, Region 9

17 75 Hawthorne Street
San Francisco, California 94105

18 (415)972-3917

19

20
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22
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1 .

2

FOR THE HAWA~I DEPARTMENT OF
HEALTH

4

Date: AUG 1 ~ 2005 ~M.D.
6 Directo of He

State of Hawaii
1250 Punchbowj Street
HonoluLu, Hawai’i 968138

9.

10 APPROVED AS TO FOfli: t~th1een S. Ho

Deputy Attorney eneral
12

13

14

15

16

17

18

19

21

22

23

24
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1

2

3 FOR DEFENDANT, HAWAI’I DEPARTMENT
OF ThANSPORTATION

5

6 Date: SEP -12flfl5 ~ k2—rAI —

rjo ey ama
7 Piree e ent f ansportation

869Pun.hb I
8 Honolul , awai’i 9 3

9

10
APPROVED AS TO FORM:

t~1~(Gener~



Appendix A
State Higriway Routes In High-priority Watershed Areas

8122/2005

Route
No. Route Name

Overall

StartMP Map End M’ Mai

H-I H-I Fwy.

5.11
(EB OWRamp to
Ft. Weaver Rd..

Kunla Rd.

Start MP Map End MP Mar

15.22
(Kam.Hwy.OIP) AS

0.00
(PalaIal 110) A2 27.11

(Ainakos ye.) A4

18.28
(0.2 ml afterEB AS 19.36 AS

Off-Ramp to (Gulick Ave. OIP)
DIllingham Blvd.) —

20.80 22.59 —

(Liliha St. OIP) AS (Pukol St U/P) A4

2318 24,43
(Punahou St. 01P A4 (EB owaamp to~ A4King St.) —

24.83
(Kapiolani 10 at
Kapahulu Ave.)

A4 25,55
(10th Ave. U.P.) A4

0.00 0.00 8.33H-2 H2 Fwy. (wajawa I/C) (Wilikina Or~ M (Walawa 110) (Wilikiha Dr.) Al

6.470.00
(Halawa VC) AS (End HSTunneI, A4Kaneohe Bound)

0,00H-S H-3 Fwy. (Halawa I/C) AS (MOSH-Ka eohe) A4 ~ — 1366 —

(One Mile After H
. 3 Tunnel Exft, A4 (0.25 mIle After A4KaITua Separation)

. Kaneohe Bound) —

. 0.00 — — — 0.00 1.50
1-1-201 Moanalua Fwy. (Rte. Tel Halawa A3 (Middle S I/C) AS (Rte. 76/ Halawa AS (Ala Kapuna Rd. AS

I/C) I/C) — r OIP) —

0.00 10.60~ Pall Hwy., Kalanlanaole Hwy., 0.00 .!!~L. M (Vineyard Blvd.) AS (Kawainul Br.) A4KaiIua Rd. (Vineyard Blvd.)

. 1.42
0.0063 Kalihi St.~ Likehke H~w. (Nimitz Hwy.) A3 (Kah:ki A4 (Kalihi St North of 8.28Ii twy.) Kam. Shopping AS (Kahekfli Hwy.) A4

Center)

. o.oo 1.40 —

(8.1. Park) A4 (Begin Bascule AS~ Bridge)Sand Island Pkwy. and 0.0064 Access Rd. (8.1. Park) At (NimitzF wy.) A3 1.63 — —

2.60 AS
? . (End Bascule AS (Nlmltz Hwy.)

— Bridge) —

‘I~ 0.00 4.15~ Kaneohe Bay Dr., Mokapu 0.00 At (Kam. Hwy.) M (Kalaheo Ave.) A4
Blvd. (Kam. Hwy.)

0.00 325 —0.0072 Katanlaneole Hwy. (KalIua Rd.) (Ainako: s~&L. A4 (XaIlua Rd.) M (Poalima St.) A4

6.01 6.64 —0.0076 Ft Weaver Rd., Kunia Rd. (Iroquois Gate) (H-I — (Farr, Hwy.) (H-I)

I
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Route
No. Route Name

Overall

Start MP Map End MI Mac Start MP Map EndMP Map
— — —

0.74 — 0.740.00 0.0078 Moanalua Fwy. Ace iic AS (me. H-21 Ii AS Aloe F/C AS (Rte. H-201/ AS
1-lalawa lfl~ — — Halawa I/C) —

0.00 Al 1.88 0.00~ 80 Kamehameha Hwy. ~iiikna Dr.) (Kamananui Rd.) Al (WUlkina Dr.) M (Kamarianvi Rd.) At

Kamehameha Hwy., Kaheklll 0.00 Al 43.92 A4 43.9283 Hwy.. Likelike Hwy. (Weed Circle) (Pall Hw .) (Haiku Rd.) A4 (Pail Hwy.) PA

~ 0.24

(Pearl Harbor AS (On Ramp from
. Main Gate O’Malley Blvd.

. . o.oo Hickam Main Gate)
9.26 • A4 — —92 Nlmilz Hwy., Ala Moana Blvd. (Pearl Harbor AS (Kalakaua 4 vs.) 3.52 4.28

Main Gate) (Middle St.) (MOR9UB3 St.) AZ

~ 5.27 9.26(Rd. to Chevron AS (Kslakaua Ave.) A4
Oil)

0.00 19.5393 Façrington Hwy. (Palalal I/C) (Kaena P ~_ — —

2.68
0.00 ~ (Access I 4.95 Kalaelóa Blvd., Malakole St (Palelal i/C) Leading a

. Storage’? cc]) — —

0.00 — 1.76 0.3498 Vineyard Blvd. (Olomea St @ H- AS
1 Offramp) — (Ramp to ii- ES) P.4 (Pue Lana) AS (RamptoH.l EB) P.4

23.31 —

Kamehameha Hwy., 2.50 (Above H-I Pwy.0.00 23.8399 Kamananul Rd., Wilikina Dr~, (Weed Circle) Al (Pearl Harb4 I/C) AS (2.50 Miles Mauka Al and EB AS• Farrtngton Hwy. of Weed Circle) NlmitziHickam Off.
Ramp) —

0.00 — 8.05 — — 0.00 8.05751) .Kunla Rd.
(H-I) (Wilikina r.) M (H-i) (Wilikina Or.) Al

0.00 1.38901 Ft. Barrette Rd. (Barbers Pt. Rd.) (Makakilo I I?) P.2

~, Faningtcn Hwy., Kaukonahua 0.00 7.92 5.52 — 7.92 —AlRd. (Kasria Pt) M (Weed Cir è) — (Puuiki St.) M (Weed Circle) Al
1.90 1.900.007012 WhitnioreAve. (Kern. Hwy.) Al (Naval Cci in. Al (Ker~0~wy.$ Al (Naval Comm. AlSta.) —— — Ste.) —

3.00 3.009.007101 Farrington Hwy. (Kunla Rd.) A2 (Kern. Hw - ~ (Ku~i~1~d.) P.2 (Kern. Hwy. - Pearl A2
Pearl Cit ) — — 01W) —

0.620.007110 Farrfngton Hwy. (Kunia Rd.) ~ (Old Ft. We ver P.2
. — Rd4__ . — —

0.00 1.517141 iroquoIs Rd. (Ft Weaver Rd.) (West Lc ~_ P.2 — ._______________ —

7239 Ulune SI., Halawa Valley Rd. 0.00 0.32 0,00 0.32(Kahuapaani St.) AZ (Iwaiwa St.) (Kahuapaani St.) (iw&wa St.)

2
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Snel Sweep~n~

074
v”~- rt2Olfl,awe

OC)

RouIeNarne
- ~ Segrnena Requwog Sweeping

SlaitUP EM UP Msj

MI~i PdoqllyWaleahecls
(To Ba Swept Eve(ysWae)

SIaitMP End UP Maj

63 KaIJhist.Ljkcrike 0.00 - 8.28 1.42 1A2828 0.00
Hwy. (NFni~ Hwy.) (Kaheldo Hwy.) 84 Q(atthi & Nociti of 83 (Kahe~j Hwy.) ~in,ilzIt*qJ 83 (KaHN St Nocth of 83

Kant. Shopping cft) kam. Stiopping Cfr.)

1.40 — — — 1.40 — —0.00 1.53
~ Sand Island PJcwy. 0.00 2.60 (SI. Paik) ~ tRogin Boactile 83 (BegIn Satan .~ ~€nct Sasndo Widge) 83Bs$dge) — — — Bdd~) — —

and Access Rd. (5.1. Padc) 83 (NhWt Hwy.) —

2.601.53
. (End BaWJIS Bddge) (NIot Hwy.)

4.15 — — — — —~ Kaneohe Bay Dr.. 0.00 — 4.15 — 0.00
McAcspuBlvi (Kant. Hwy.) (Ka4aheoAva) (KamHv.yj (KelabeoAve.) — — — —

0.00 B4 84 13.26 16.46 3.25 13.2672 KaMrdanaoca Htw. 84 ~jnak~ Ae) (K~ ~j ~ ~jj~~ p~ 84 ~~yj — (P~fra &) (Iimatlo lint. Rd.)

Fl. Weaver Rd., 0.0076 Koala Rd. Qroquos Gale) 82 (WI) B2 (F: 6.64 — OLO 6.01 —
Hwy.) — (11.1) — — (Iroquois Gate) (Fa Hwy.) 82

000
.%Iea IC (Rta. H-201)

C

000
Moe 110

so Kanlehamohal-twy. 0.00 1.~ 0.0 — 1.68~cIIkina Dr.) — (X.manenu4 Rd.) — (‘Mtkine Dr~) (Kenianamil Rd.)

Karnehmneha Hwy..
63 KePtkia Ffrq 0.00 43S2 . 29.92 43.92 eGO 39.92

U~oMe hwy. ~Cithe) (Pall Hwy.) (Kahuhlpa ~ (Pal) Rn.) ~ (Weed Civic) ~ Q(atioiulpest)

— ooo — 024 — — — 0.24 —
. (On-Ramp from (On-Ramp (mm 5.52

- (Pead NorMa. ~ G?i4elley Blvd.- ON&Iayeavd. - @.OddleSt)
Ga(s)

~ NlnHlz ~, ~ 0.00 Hidoam MaIn Gale) — — — HIcJca,n Main sate) — —
9.25 3.52 4.28 4.28 5.27Meena Blvd. (Pead Harborwal. 83 KaIa$~aA) (Middb Si.) otlokauea ~ 83 (Mokauea St.) O~t to Chewon 01) 83Gato)

. 5.27 9.26
(Rd. to Chevmo 0~) (Ka(ekaua Ave.)

em
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Street Sweeping
08122105

Route
N0~ Route Name

Overall Segrnenk RequlrtngSweep!ng

SlattMP Na1 End MP

HIgh Pdywaahods
(rOBeSwepiEvatySWeek,)

SIartMP Mar End MP Ma1 StmtNP End NP Mat

901 FtflarrefteRd.

0.00 — 19.53 — — — — — 0.00 — 19.53 —93 Fatthglon Hwy. (Palalal I/C) (I(aena Pt) — — — — (Palatal (/C) (kaeea P1) 81

ass
2.68~ Kalae(oa Blvd.. 9.09 (Access Rd. 82 000 82 (Access Rd. LeWTh2 62

Nalakore St. (Palalal TIC) Lesdirç to STorage (Palalal I/C) ~~
Yaw) — — .____________ — — — — —

0.00 — 0.00
0Z4 0.3498 VineyaidBwd. (O)omeast@H- 83 ~~$~1Efl) ~ (PuaLana) (Ramptoll4EB) 84 (Olotnoa&@H-1 ~ ~‘uaiana~

1EBOft~Ramp) — —~ — — E~Ramp) — — —

Kamehamaha Hwy.. 23.31
~ Kamana.lLg Rdfl 0.00 23.63 2.50 (Ab~ p.j Fwyand ~ (Above H-I F.w.and 83 23.53 83 0.00

WiSdoa Dr.. (Weed Glide) ~ 83 (2.5 Miles Mauka of 81 EBNknb/Wd.am Off ES ~ ~. (peari Hacbw I/C) (Weed Circle) Bi (2.5 Miles Mauka of 61
Weed tide) Weed Cirde)~i Itwj,. — — Ramp) — Ramp) — — — —

0.00 8~o5 0.00 8.05750 Ku&afld. (H-I) (WflikhiaDt) — (H-I) (~M1dnoDt) — — —

StaMP Mat End MR

aoo
(Bawbea Pt.

S34)

Me~

82 1.38
(Malcatolo OiP)

tKaeriaPL) 81

82

(Weed Circle)

C

61
(PwjlldSt) 81 (Weed Girds) 81

0.00
(Batten Pt. Rd.)

82

u-w

O(aomPt)

138
(Maka kilo am

81
— — —

7012 Whttinore Ave. aoo 81 (NawN Comm. 81 0.00 1.80
($sqn. Hwy.) (Naval Corin Ste.) 81 - - -(KstmHwy.) — Sta) — — — — — — —

~ 3.00 3.007101 Facvlnglon Hwy. 82 (Kern. Hwy.- Peal 82 ~ 82 (Kern. Hwy. - Pearl 82
Ci~i) — — City) — — — — —

0.62 ~-~o 02 . O•62 82
7110 Faninglon Hw~’. ~ 82 (Old Ft Weaver 62 - (Icunta Rd.) (Old Ft. Weaver Ri)

Rd.) — — — — — — —

0-co 82 1.51 62 0.00 827141 IroquoIs Rd. (El. Weaver Rd.) — (West Lad,) — — — — . — (Ft Weaver Rd.) — (West Loch) 82

~ Uftine St. Halawa 0.00
VollayRd. (Kahuapsantst) 03 0~0O 83warwa St.) — gcatii~eerii St.) — (Iwatwa SL) — — — —

Kahuapeanist, 0.00 2.32 0.00 2.32 827241 Haiawa His. Rd. (Seft Lake Blvd.) — (CaT~ Sm~h) — ~Salt Lake Blvd.) — (Camp Smith) — — — — —

82

(Pmilkl a) 61

C

3



Street Sweeping
OW2~O5

C)

4



Soon Swrepr~ Sâákoo SWe Rdc.

Rgnnio IHØ. Pt~dIy Wanheobl4 L.
Swcle (Moe Eony

on rsnyswc&s
t(qnk~bSw.$a~c.EnW

Ifi~~ I*ionlyWMaboj.

Al OIoo~~I~J4

II,—

ci’

~0•

V

1

Index Map

U

W~E

012
h-ri--I

Miles

F——
1’

$1
—

Appendix B
HDOT Highways Division
Oabu District MS4
Sweepinglflrooming of State Routes

U.

5



hi Hifl isyWagOfr,~~ SwtpI One. E”c0 S Wcdcs

1~IIaIYRWtCSWOFLO2~a~S Wcth

Rswnpon,etycry T~W~tt,

111* IMmiiy WMcnhed.
Al cc.~, w,,a.caa
Caimly

——--a-

150(99)
Z60M~esMfweedcfr~ -

—19.53(93)

•4.9
‘9

W~E

1 2
-I -I I

Mile.
• Strca $WvCp &IiWEM Ik~st

~IaIc Ko~’c IkgiwEnd I%w

/0.00 (9~0)
Kaofla Pt.

B

7.92(930). 0.00(83). 0.00(09)
Wad Ofrole

C



A

0.00(901)
BMteS Pt. Rd.

0.00 (H~2)
~lawa IIC

0.00 (761
Iroquois Gal.

Sirocc Swtdpid$~Id~cdufr

— Ro.n~s i’s lip flicinlvW.4ath4.IobcSwqne~lce Egens Wed’s

(‘lkiy nwdiy Kc.JJno ~~e$ nice rtwqs Wed’s

Rafles In he S”.pi Once f*av It’ W.d~

IIifl P~icIyW.ce1w4. • Sired Sweep IIc%WI~d pea,,

All £NIicrWwcriItds : ~Rccidclk1thiE,d Pail,!

— Cou’~Roeacs

+.

5.11 (14.1) ~
EB Off.R.nip to
Ft.Weever Rd..
KuiilaRd.

— ,—

1~

C-)

0.00(7141)
R.WeavarRd. See Map 83

C

o 1 2
‘-4 ‘-4-

Mitt



rr~r 0.59(7350)

“,: ~ftLaeB1vd.

0.237351),
BoQkvil4 ~ Radrord b~.

23.31 (~9L
Above H-I Pt~, and ED
NkziwHlokam Ofl-R~rnp

-. 15.22 (H-I)

3.52(92)
.JAidSeSt

Appendix B

Rownib 1410. t.cdIy~VMcnZia,eb.~ Sw~pIQ~vc I~w.y

••• (~en~ayRc.de.IaEtSwtt~conccRvnySWc&s

— — Ro.tn*abcSM~ Oiiccftnyl$Wat

P~io.ity WMa*d.

MI cxbcr W.Ia,Jwd,

)_--/-—- l9.36(H-l)
Giick Ave. 9/f

— ~ oon~r1
“C 1. OIocfleaSt,@

~ •~. .-r e-l-lEBqff-R3w

,.~, ..‘.*i •./ /...~PüILane
/ ‘a

/_0O0(63) ••-. ‘set I 0.35.kt4t3~.

/1 N~hiØIwy. ~!:~i .:r
/ a’.-. - ‘ •~ ~-LZ00(74fl” •~ •-~. St:O)P

4.26(92) ~ •:~~:~ lCng.
~MokaueaSt.1J[;

1.53(64) -. ii
EndDnculeBndgeNz

1.40(84) .

8*BasculeB.ldae -

8

0.74(76) —
Rie. H-2911
Naqawa I/C

r

0.32(7230)
MeieeSt

0.00(7239)
KthUapeSrIISt Lc~d

RTE 7239 B

0.00(H-3)
Halawa lIt

‘“9,
0.00(7241) I ‘. .?
saLakeBtyd. 1S0(H-201)

Ala Kapuna Rd. OlP! S.

— CnmyRonln

S~ k~c U~a~ ~m
ssr.s Snrq Ikp1VrnI 1¼w

i—-- 0.55(7345)
TriØerHospftal

0.00(7345), 1.03(7310)
Moanakie F~.

-Sp.

3

1—.

23.83(99)
Pearl Harbor (0

4.09 (H-201)

/
I . •1

024(92)
On-Ramp from OMalley
Blvd.- Hiokam Main Gate

4. 1 0.00(7310)
‘2t~ttsAT2 / ~4Y~s

I-f-s ‘~‘•e,~

1831 (H-I)
0.2 Mk Alter ED Off-Ramp
to DlIIkgbam Blvd.

-. -:3- ~:‘-

1.42(63) -

na

I<am. Shopping
Oct

— -V

0.00(7401)
Middle St.

/ /_

/ —— — 2.60(64)
Nknltz H~w.

83

~.1

/-)

LI 04 1.0
— 5-

-I —
0.81(7415) --~::-‘

0400401)
M0FeetFntofl~m1i
StmamBddge

N

~1 K’
5.2T (92)
RitoChewonoX

MIles



8.47(14-3)

Ksqethe8otrd

w+I

Lesend

SUcci Swettlhlc Schak*

— Re.’!.. ii I!I~h Ik1e.i~ W~~IcNIwd~Iobc
SWeLII Once F.’tv $ We.ks

(Mh~ P.k.iiy n.m., In lie ~wcpI Once I!vuy

B,fl nI~hyWaqa,he4,
~LIO.I,ctWna,hc4i
Ce.nq Routee

Sbcd Sw.q’ec~iWEu4 reLin
St.,. Route fle’!~n’E,.d Po.oI

F

-...—,

~r15~32(H-3)
~W MC~H-I~neohe

13.41 (14-3) .--—-~

0.2S~MeAfier
KafluaSeperaboi1;

4.15(65)
KalahcoAye.

See Map B3

10.60(61)
Kawairni Br.

U

?~r3.35U2)
- . Poefhnast.

0.00 (7&31).
Kap~olanlSjvd.

a

25.55



(p0’

APPENDIX

DRAINAGE SYSTEM INSPECTION & CLEMIThTG

This requirement becomes effective upon comm
post-entry, whichever comes first.

2. For drainage system structures (including, but n
channels/ditches, oulverts, drain inlets, catch bw
accessible discharge points) boated in High Prh
rights-of-way:

a. Complete inventory of, ahd inspect for $
solids, within one (1) yearof effective di

b.

c. Re-inspect and clean as appropriate and
least semiannually thereafter,

3. For drainage system structures (including, but a
channels/ditches, culverts, drain inlets, catch ba~
accessible discharge points) not located in High
High Priority Watetsheds but outside ofHOOT

a. Complete inventory of, and inspect for a
solids, within two (2) years of effective

b.

c. Re-inspect, and clean as appropriate and
least annually thereafter.,

4. For the purposes of this Appendix the word “cii
including culvert manholes, entrances, and outf

~ncementof service contract or 60 days.

~t limited to, gutteis, swales, open
ins, manholes, outfalls, and other
~dty Watersheds aiM within HDOT’s

,diment, trash, ]itter, and other gross

)t limited to, gutters, swabs, open.
ins, manholes, outfalls, and other.
Priority Watersheds, or located within
s rights-of-way:

:dhnent, trash, litter, and other gross
[ate.

LtO.

Clean, in aqeordance with SWMPP 0R3-l, within one (1) year of effective date.

in accordance with SWMPP DR3-l, at

Clean, in accordance with SWMPP DR~-l, within two (2) years ofeffective date.

in accordance with SWMPP DRS-l, at

Iverts” shall mean “accessible points
die.”

Prepared and Disthbuted for Settlement Purposes Only



APPENDIX))

AREAS FOR INSTALLA’IION OF TEMPORARY EROSION CONTROL MEASURES IN HIGH PRIORITY WATERSHEDS

Route Direction From To Length Height
Route No. of Travel Mile Post Mile Post (feet) (feet)

1. JnterstateH-2 . 11-2 Wahiawa Bound 0.48 0.80 1690 30
2. JnftrstdteH-2 1-1-2 . WahiawaBound 0.99 1.20 1109 30
3. Inteistate 11-2 11-2 HonohiluBotind 1.02 1.21 1003 15
4. InterstateH-2 - 11-2 Waianae Exit 0.51 1.71 1056 35
5. KamehaxnehaHwy. 99 WahiawaBound 11.28 11.50 1162 50
6. KamehamehaHwy. 99 HonoluluBound 11.95 12.16 1109 50
7. Kunja Rd. 750 Wak~áhu Bound 7.02 7.20 . 950 5 -25
8. Kuniakd. 750 Waipahu Bound 6.5.4 6.79 1320 2-. 15
9. Kunia Rd. 750 - Wahiawa Bound 6.54 6.79 1320 2 - 15
10. Kunia Rd. - 750 Wabiawa Bound 6.96 7.14 950 5 -25

C
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APPENDIX

COMPLIANCE-FOCUSED ENVIRONMENTAL ?V~ANAGEMBNT SYSTEMS (“EMSs”)

1. Purpose. The purpose of this suppler
to develop and implement EMSs that conform to the st~
operations and facilities of the Airports, Harbors, and B
including, at a zninimwn, those facilities specifically fd~

2. Initial Auditor(s’~. No later than 60 d~
which this Appendix is attached (“Consent Decree”), .H
(“the Parties”) in writing:

(a) the name, affiliation, and address of the bit
conduct an Initial EMS Review and Evaluation;

(b) evidence that each Initial Auditor(s) satisfie
proficiency criteria of ISO 14012 “Guidelines f~
criteria for environmental auditors” (First Edith
conducting the Initial EMS Review and Evalual
knowledge ofHOOT’s operations and the facili
operations, and of the federal and state environt
HOOT’s operations and these facilities;

(c) evidence that each Initial Auditor(s) has the
implementthe Compliance, Best Management]
Checklists required below; and

(d) evidence that each Initial Auditor(s) has the
the training sessions required below.

3. IfEPA (after consultation with DON
Auditor(s) does not meet the qualifications set forth in
existing relationships with the Initial Auditor(s) could
exercise the independent judgment and discipline requi
disapprove such Initial Auditor(s) and HOOT shall pro
approval by EPA (after consultation with 00K) within
determination. If, at any time, BOOT wishes to contra
shall notify the United States and DO!! in writing and1
shall propose another Initial Auditor(s) to EPA for app]
must satisfy the qualification requirements of the prece

tental environmental project (“SEP”) is
ndards identified below for the
ighways Divisions of the HDOT
aitifed in Attachment!.

13’s after entry of the Consent Decree to
DOT shall provide to EPA and to DO!!

al Auditor(s) selected by HDOT to

the qualification requirements and
?‘ environmentalauditing - Qualification
n, 1996-10-01) and thatthe team
io4 in composite, has a working
ties identified in Attachment 1, or similar
aental requirements which apply to

necessary expertise to develop and
‘ractices and Pollution Prevention (“P2”)

necessary training experience to conduct

determines that the proposed Initial
the previous Paragraph or that past or
Lifect the Initial Auditor(s)’ ability to
red to conduct the review, EPA may
iose another Initial Auditor(s) for
30 days ofHDOT’s recóipt ofEPA’s
t with a new lnitial•Auditor(s), HOOT

~rovide an explanation for the change and
tval. Any subsequent Initial Auditor(s)
iing Paragraph.

Page 1 of 14



c) U

4. HDOT shall hot in any way, througi
others, interfere with the ability of the hiltial Auditor(s
elements and terms described in this Appendix in an in

its own actions or through the actions of
to carry out his or her review ofthe
lependent fashion.

S. initial EMS Review and ‘Evaluation. Upon approval of the initial Auditor(s),
HDOT shall direct the Initial Auditor(s) to conduct and
Evaluation (commonly referred to as a “gap” analysis)
(including Honolulu Harbor), Airports (including Hon~
including a representative sampling of the facilities ide
Review and Evaluation shall include an evaluation oft
practices,.and pollution prevention (‘P2’~ opportunitie
assessment ofany existing EMS, environmental’ practi~
facilities. The Initial Auditor(s) shall review and ~valu
set forth in Paragraph 15 below, to identi& where syste
adequately developed or implemented.

complete an Initial EMS Review and
or HDOT’s operations at the Harbors
kiln Airport), and Highways Divisions,
•tified in Attachment 1. The Initial EMS
ecurrent compliance status, management
at the Divisions, as well as an

es, compliance, or P2 programs at the
te any current EMS using the elements
ns & subsystems have not been

6. The HDOT stafi especially the Oper ~tions staft, shall be actively involved in
the Initial EMS Review and Evaluation. A primary pui
Evaluation shall be to collect information for developn
Practices, and Pollution flevention Checklists and the
and 11 below.

7. Any violations of federal, state, or 10
permits or of any other enforceable agreement requirin~
during the initial EMS Review and Evaluation shall be
with Paragraphs 15.F.5 and 36.

8. The Initial EMS Review and Evaluat
days after approval of the Initial Auditor(s). The result
Evaluation shall be documented in a report prepared b3
HDOT, including all Deputy Directors and the Dfrecto:
EPA and DOH upon request.

9. The Comuliance. Best Management
Checklists (“the Cheeklists’~. No later than 120 days
Initial Auditor(s) shall develop and submit to EPA for:
the Consent Decree (Approval Process):

(a) Compliance Checklist(s) of federal, state, ii
Pai’agraph 15.D.2. The Compliance Checklist(~
any legal requirement3 a calendaring system to
due and forms to assist in the facility evaluatioi

~ose of this Initial EMS Review and
cut of the Compliance, Best Managenient
~ainiug sessions required in Paragraphs 9

al environmental laws, regulations, or
environmental compliance identified

disclosed and corrected in accordance

on shall be completed no later than 120
of the Initial EMS Review and

the Initial Auditor(s) and provided to
This report shall be made available to

tactices and Pollution Prevention
L~er approval ofthe Initial Auditor(s), the
eview and approval pursuant to Part Ill of

cal requirements, as described in
~shall also include the legal citation for
lentify when compliance obligations are
S.

Page2of 1(



(b) Best Management Practices Checklist(s) wh
prohibitions ofpractices, maintenance procedun
and other management practices to prevent or re
ofpollutants; and

(c) Pollution Prevention (“P2”) Checklist(s) wh
preventing, reducing, recycling, reusing, and mu
procedures to encourage material substitutions.

10. Bach of the above Checklists shall ri
supplementation and shall be tailored to the different o
and Highways Divisions. The Checklists are complian
for use by EDOT. The Checklists are not intended to
enforceable by any party in litigation with any regulato
DOH or EPA. EPA and DOH do not vouch for the co
Checklists do not operate in lieu of complying with an

• 11. Training Course. No later than 120
Auditor(s), the Initial Auditor(s) shall develop and subr
pursuant to Part III of the Consent Decree (Approval Pr
and schedule with all materials for the first two training
The training course and materials shall address, at a mu

(a) The training course shall be a multi-session
personnel involved in the course to participate ii
respective facilities to apply what has been lean
defined herein;

(b) The implementation of the (ihecklists at eaA
training and implementation of the EMS; and

(c) The training shall focus, in part, on measur
part of the training sessions, HDOT shall develi
environmental aspects of operations, including
stormwater runoff), chemical usage, and energy
be developed for envimnmental compliance by
each facility at the beginning of the training. (1
improvement. The difference between the base
the internal evalua~on provides an indicator of
from the EMS.

(d) One follow up training workshop may be ci
EMS Manual has been submitted in accordance

~ch shall provide a schedule of activities,
s, structural controls, local ordinances,
Iuce the discharge, release, or emission

ich shall provide opportunities for
ximizing waste and emissions, including

~quire ongoing updates and
crations ofHDOT’s Harbors, Airports,
o assistance tools developed by HDOT
tate rights, substantive or procedural,
y agencies, including, but not limited to,
ipleteness of the Checklists. The
legal requirements.

days after approval of the Initial
ut to EPA for review and approval
ocess) a detailed training course outline
• sessions for each of EDOT’s Divisions.
iimum, the following:

course designed to allow UDOT
i a session and then return to their
ied in ordef to implement the EMSs as

•h facility shall be an integral part of the

ng environmental results. As an integral
ip baseline information for the different
water usage, wastewater (including
usage for its facilities. A baseline shall
implementing the compliance checklist at
)als shall be established for environmental
line and the information developed during
the environmental improvement resulting

)nducted as part of the EMS SEP after the
with Paragraph 16 below.

(S C
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12. No later than 30 days after approva
the materials for the first two training sessions, the mu
for each of the Divisions. The training courses shall hi
the date of the initial training session.

13. Action Plan for EMS Development
the Initial Auditor(s), the Initial Auditor(s) shall devcl~
approval pursuant to Partill of the Consent Decree (A:
describing in a comprehensive manner how the Initial
and facilities to facilitate their development ofEMSs f
and the fkcilities identified in Attachment 1. The corn
address the 12 key elements set forth in Paragraph 151
minimum, include the development of an EMS Mania
Paragraphs 9, 10,11, 13, 14, and 35 of this Appendix.
by which the Checklists and training course will be mt
EMSs. As part of the HDOT’s facilities’ EMS, HDO’I
for oversight of the facilities of tenants, contractors, an
highways subject to the jurisdiction ofUDOT. The Ac
implemeflting the Action Plan and final development o
Paragraph 16, and the Evaluation Report, ~.s required b

14. Action Plan’s Emphasis on Harbor
that the Compliance and Best Management Practices C
Division as a priority. As a mandatory condition for c
implemented in accordance with Paragraph 21 of the C
the Harbors Division shall:

(a) apply the Compliance and Best Managemei
Harbor, including tenants and other users;

(b) certi~’ that any compliance violations at th
Attachment 1 that have been discovered by the
Auditor during the initial review, development,
EMS(s) shall have been corrected or are the sth
by Paragraphs l5.P.5 and 36; and

(c) as part of the UDOT’s facilities’ EMS, d&
oversight of the facilities of tenants and other u~
ofHDOT~

15. The Elements of the EMS. Followi
HDOT shall complete the EMS Manuals. The EMS M
address the following issues:

of the detailed training course outline and
al Auditor(s) shall start training sessions
completed no later than 180 days from

No later than 120 days after approval of
p and submit to EPA for review and
proval Prdcess), an Action Plan
~uthtor(s) shall work with the Divisions
r the operations at each ofthe Divisions
rehensive EMSs shall, at a minimum,
elow. The Action Plan shall also, at a
for each Division that complies with
‘he Action Plan shall describe the process
grated to develop and implement the
shall develop and implement procedures

1 other users of the ports, airports, and
ion Plan shall include a schedule for
~the EMS Manual(s), as required by
‘Paragraph 17.

Division. The Action Plan shall require
tecklists be implemented at the Harbors
tif~ring that the SEP has been fully
nsent Decree (SEP Completion Report),

Harbors Division’s facilities identified in
[DOT, Initial Auditor, or the Final
‘rnplementation, and final audit of the
ect of a compliance schedule as required

lop and implement procedures for
c’s of the ports subject to the jurisdiction

g thecompletion of the training course,
‘nuals shall be organized to clearly

D

t Practices Checklists to the Honolulu
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A. EnvironmentaJ Policy

This policy, upon which the EMS is base~
management commitment to achieving c
and local environmental statutes, regulati
(hereafter, “environmental requirenzentsfl
environment from unplanned contaniinar
environmental perfbmiance. Further, the
commitment to coordinate activities ofH
oversight to address the potential and acti
the tenants, contractors, and other users c
subject to the jurisdiction ofHDOT. The
intent to seek adequate personnel and oth
dedicated personnel identified to ensure t
and that environmental responsibilities al
stafiä numerous other responsibilities. A
the Division Directors of the Harbors, Al
personally review and certits’ as to the sta
respective facilities and the Division on a
be submitted to EPA. The Director of NJ
annually,

~, must clearly communicate
~mpliance with applicable federal, state,
~ns, enforceable agreements, and permits
), minimizing the risks to the,
t releases, and contilinal improvement in
policy should address management’s
DOT to ensure that there is effective
ial environmental impacts resulting from
f the ports, highways, and airports
policy should also state management’s
er resources for the EMS so that there is
he ongoing implementation of the EMS
e not viewed as collateral duties to the.•

evidence ofmanagement commitment,
~ports, and Highway Divisions shall
tus of the EMSs for each oftheir
biannual basis. The certification shall
)QT shall review the status of the EMS

B. Organization, Personnel, and Oversight of EIS~IS

1.

a, responsibilities, and authorities ofkey
ementing and sustaining the EMS (e.&,
~rfonnance standards for all
excei~ts from others having specific
mpliance responsibilities).

ag environmental issues and information
ice providers, tenants, and contractors,
~cems.

Describes, organizationally, how the EM$ is implemented and maintained.

units, line management and other
iance, risk reduction, and regulatory

2. Includes organization charts that identifyj
individuals having environmental perfort~
compliance responsibilities.

3. Identifies and defines specific duties, role
environmental program personnel in imp)
could include position descriptions and p
environmental department personnel, and
environmental program and regulatory cc

4. Includes ongoing means of connnunicati
to all organization personnel, on-site serv
and for receiving and addressing their coi

C. Accountability and RespOnsibility

PageS of 16
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1. Spedifies accountability and envitonmen
managers, on-site service providers, tena
protection practices, assuring complianc
agencies, and corrective actions implemc

2. Describes incentive programs for managi
accordance with compliance policies, sta

3, Describes potential consequences for dç
procedures, including HDOT liability foi
a tesult ofnoncompliance.

I). Environmental Requirements

1. Describes process for identif3,ing, interpi
environmental requirements to affected c
providers, tenants, and contractors, and t
conform to those requirements (i.e., ong
procedures for prospectively identif~jing
and proposed changes in environmental x
changes into the EMS.

2. Includes a compliance checklist of feder~
industry practices. These requirements s

• the terms in permits, orders, and enforce~
addressed by the Compliance Checklist a

• u.s.c. §~ 1311—1346 (including complk
requirements of the Act); the Resource C
§~ 6921—6939e; and the Emergency Plan
Act 42U.S.C. §~ 11001—11023. This C
periodically and used for routine complk
compliance violations identified by the C
conjunction with the EMS, shall be corn
Paragraphs 152.5 and 36.

3. Establishes and describes processes to er
agencies regarding environmental requir~

E. Assessment Prevention, and Control

1. Identifies an ongoing proce~s for assessir
preventing and controlling or minimizin~
discharges, ensuring environment~J prote

al responsibilities of organization’s
its, and contractors for environmental
, required reporting to regulatory
nted in their area(s) of responsibility.

~rs and employees to perform in
ridards, and procedures.

axture from specified operating
civilladministrative penalties imposed as

flag, and effectively communicating
rganization personnel, on-site service
~en ensuring that facility activities
ing compliance monitoring). Specifies
~nd obtaining information about changes
equirements, and incorporating those

1, state, local requirements and best
tall incorporate, but are not limited to,
ble agreements. The requirements
re based on. the Clean Water Act, .33
nce with the Storm Water and SPCC
onservation and Recovery Act 42 U.S.C.
ning and Community Right-to Know
Dmpli~nce Checklist shall be updated
nce audits, asappropriate. All
ompliance Checklist, or otherwise in
cted in accordance with the terms of

sure communication with regulatory
•ments and regulatory compliance.

~g operations, for the purposes of
reasonably foreseeable releases or
etion, and maintaining compliance with

Page6of 16



C

statutory and regulatory requirements. Ti
measurements, as appropriate, to ensure
include identifying operations and wastc~
and deterioration, operator error&or dclii
emissions may be causing, or may lead t(
pollutants to the environment, (I,) a thre~
c) violations of environmental requiremc

2. Describes process for identit~ing operati
standard operating practices (“SOPs’) ar
or unplanned pollutant releases, and deli
approving, and implementing the SOPs.

3. Describes a system for conducting and d~
inspections by department supervisors an
identified b9 the process described in Par
deterioration, worker adherence to SOPs,

4. Describes process for ensuring input of e
in planning, design, and operation of ong
processes, equipment, and maintenance a

1. Describes standard procedures and requii
reporting ofpotential violations and rele~
compliance.

2. Establishes procedures for investigation ~
potential violations. The investigation pr
identified problems to aid in developing I

3. Describes a system for development, trac
corrective and preventative actions.

4. Bach of these procedures shall specie se]
practicable.

5. Provide prompt notice of all violations to
compliance violations identified by the B]
1 within 21 days, unless a legal requirenv
is determined tMt the violation cannot be

Ls section shall describe monitoring and
nastained compliance. It shall also
streams where equipment malfunctions
orate malfeasance, and discharges or

(a) releases ofha~at4ous waste or other
Lt to human health or the environment, or
tits.

rns and activities where documented
ne~ded to prevent potential violations

~es a uniform process for developing,

cumenting routine, objective, self
d trained staf~ especially at locations
agraph l5.B.l, to checkfor malfunctions,
and unauthorized releases.

ivironmental requirements (or concerns)
Ding, UCW, and/or changing buildings,
etivities.

~ments for internal and external
se or discharge incidents or other non

rid prompt and appropriate correction of
~cess includes root-cause analysis of
he corrective actions.

king, and effectiveness verification of

r-testing ofsuch procedures, where

the regulatory agency and correct all
viS for faéilities identified in Attachment
nt requires more prompt correction. If it
corrected within 21 days, a compliance

F. Environmental Incident and Noncompliance ~nvestigations
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schedule should be submitted to the HD(
regulatory agency.

1. Idgntifies other specific education and td
personn.el, as well as process for documei

2. Describes program to ensure that organiz
environmental policies and procedures, e
roles and responsibilities witl~in the envii

3. Describes program for ensuring that pers
maintaining compliance with environmei
basis of appropriate education, training,
shall be conducted to address any compli

4. Identifies training on how to recognize oj
e4uipment malfunctions and deterioratiot
malfeasance, and discharges or emissions
releases ofhazardous waste or other poili
human health or the environment, or c) v~

1. Describes how environmental planning ~
decision-making, including plans and dec
and process design, training programs, ar

2. Requires establishing written targets, obj
operating organizational subunit with em’
appropriate, including those for contracto
and how specified actions will be tracked
objectives must include actions which re4i
environmental requirements and minimiz:

Maintenance of Records and Documentation

1. Identifies the types of records developed i
and reviews), who maintains them and wi
inquiries and requests for release of inform

)T EMS manager and to the applicable

ining required for organization
iting training provided,

ation employees are aware of its
avirorunental requirements, and their
onmental management system.

)nnel responsible for meeting and
~tal requirements are competent on the
kid/or experience. In particular, training
~nce violations identified by the EMS.

erations and waste streams where
L, operator errors or deliberate
may be causing, or may lead to: (a)
[tants to the environment, Q,) a threat to
olations of environmental requirements.

~ll be integrated into organizational
[sions on capital improvements, product
i maintenance activities.

dives, and action plans by at least each
ironinental responsibilities, as
operations conducted at the facility,

and progress reported. Targets and
nec the risk ofhoncompliance with
Lng the potential for unplanned releases.

a support of the EMS (including audits
Lere, and protocols for responding to
aation,

0

G. Environmental Training, Awareness, and Coffipeteuce

IL Environmental Planning and Organizational ~ecision-MaIdng

Page8of 16



r C
2, Specifies the data management systems f~

environmental data, and hazardous waste

3. Specifies document control procedures.

Describes an internal program for preveni
minimizing waste and emissions, includi~
substitutions. EDOT shall evaluate P2 o~
identification of the opportunities, an eva
are technically feasible, a calculation of ti
the pollution reduction. The Pollution Pr
Checklists will serve as a basis for this pr

2. To the extent that the training and develoj
has been completed for the identified faci
SEP remains, the Division can select addi
training, so long as such projects are cons
the EPA Supplemental Environmental Pr
approved by EPA. If there are remaining
Division can apply to the HDOT EMS m~
one of the approved SEP projects.

r any internal waste tracking,
determinations.

ing, reducing, recycling, reusing, and
~g procedures to encourage material
portunities which shall include an
nation ofwhether those opportunities
Le cost and a quantitative assessment of
~vention and Best Management Practices
)gram.

)ment of the EMS Manual for a Division
Lities and available funding from the
tional SEP projects arising out of The
istent with the terms and conditions of
)jectS Policy (May 1, 1998) and
finds available for a Di’Gision, another
nager for use ofthe finds to conduct

K. Continuing Program Evaluation and Improv*ent

1. Describes program for periodic (at least a
including incorporating the results of the
revisions to the manual, and. communicat
employees, on-site service providers, tern

2. Describes a program for periodic audits (~
with environmental requirements. Audit
management and potential violations are
in Paragraphs 15.F.5 and 36. Tn addition,
be conducted every four years.

L. Public InvolvementlCommunity Outreach

1. Describes a program for ongoing commui
environmental aspects of the organizatior
awareness.

anually) evaluation of the EMS,
~sscssment into program improvements,
ng findings and action plans to affected
nts, and confractozs.

it least annually) of facility compliance
i’esults are reported to upper
~ddressed through the process described
an audit by an independent auditor will

~ity eduóation and involvement in the
‘s operations and general environmental

.J. Pollution Prevention/Best Management Pract~ces Program
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16. Submission of the EMS Manual. Nc
the training course, HDOT shall submit to EPA complel
provisions in Appendix B herein that relate to the facilit
and approval in accordance with Part ifi (Approval Proc
the complete EMS Manuals shall be provided to DOH.
BDOT shall immediately commence implementation of
schedule that shall be provided in the EMS Manual(s).

17. Evaluation Revort. No later than 9C
approved, IDOT shall submit to EPA and to DOH an F
associated with the development of the EMS at the facil,
Evaluation Report shall include the following:

(b) baseline inforniation for the different enviro~
wastewater (including stormwater runoff), hazar•

Cc) a completed Compliance Checklist for each!
requirements;

later than 60 days after completion of
.e EMS Manuals addressing the EMS
ies identified in Attachment 1 for review
ess) of the Consent Decree. A copy of
Upon approval of the EMS Manual(s),
the EMS(s) in accordance with the

days after the EMS Manuals are
valuation Report describing the activities
ties identified in Attachment 1. The

(d) a corrective action schedule for any identifie~d non-compliance; and

(c) an identification of P2 opportunities, includij
opportunities are technically feasible, a calculatii
assessment of the projected pollution reduction.

18. Final Auditor. UDOT shall provide
perfonn a Final Audit of the EMSs at each oIJdDOT’s I
Attachment 1. HDOT’s contract with the Final Auditor
and to evaluate the implementation of the systems, polk
EMS Manuals, using the criteria set forth in Paragraphs
for the evaluation. No later than 60 days after the EMS
provide to the EPA and DO!! in writing:

(a) the name, affiliation, qualifications and addr~
not involved in the Initial EMS Review and Eval

• HDOT to perform an audit ofHOOT’s operatiox~
facilities identified in Attachment 1;

an evaluation ofwhether those
ni of their cost and a quantitative

For a third party (Final Auditor) to
)ivisions and facilities identified in
shall require the Final Auditor to review
ies, and procedures described in the
24 and 25 ofthis Appendix, as criteria
Manuals are approved HOOT shall

~ss of an independent auditor who was
uation (“the Final Auditor”) selected by
sat each of its Divisions and the

C C

(a) the implementation status of each of the twe ye EMS elements identified in Paragraph
15;

~mental aspects including water usage,
bus waste, and energy usage;

f the identified environmental
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I /~)

(I,) evidence that the selected Final Auditor sati~
criteria contained in the Iso 14012 “Guidelines
Qualification criteria for environmental auditors]

(c) evidence that the Final Auditor has the nece~
and conditions described in Paragraphs 9, 10, 11
and competence in the regulatory programs undc
laws; and

fids the independence and proficiency
ror environmental auditing -

‘(First edition, 1.996-10-01).

sary expertise to evaluate all the terms
,13,14, 15, and 35, including expertise
r federal, state, and local environmental

(d) a schedule, including milestones, for conduc~ting the review

19. The Final Auditor must be capable o
judgment and discipline that a certified public accountir
auditing a publicly held corporation.

20. IfEPA (after consultation with DOBJ
Auditor does not meet the qualifications set forth in the
existing relationships with the Final Auditor could altec
independent judgment and discipline required to conduc
Auditor and HDOT shall ptopose another Final Auditor
HDOT’s receipt ofEPA’s determination, If, at any time
Final Auditor because the approved Auditor is unable to
Final Audit of the EMSs, or for any other reason, HDOI
and provide an explanation for the change and shall prof
approval. Any subsequent Final Auditor must satisê thi
Paragraphs 18 and 19 above.

21. IJDOT shall not, in any way, througi]
others, interfere with the ability ofthe Final Auditor to c
and terms described in this Appendix in an independent

22. HDOT shall identify any and all site-~
Final Auditor and shall ensure that the requirements are

23.. The EMS Final Audit Plan, HOOT s
an EMS Final Audit Plan, for purposes of implementing
Paragraphs 24 and 25 below, with an implementation sd
shall be submitted no later than 45 days after the EPA’s
review and approval pursuant to Part III of the Consent I
the draft EMS Final Audit Plan shall also be submittedti

24. IIDOT shall require the Final Auditoi
evaluate the adequacy ofEMS implementation, fiom top

F exercising the same independent
g firm would be expected to exercise in

determines that the proposedFinal
revious Paragraph or that past or
the Auditor’s ability to exercise the
the review, EPA may disapprove such
or approval by EPA within 30 days of
HOOT wishes to contract with a new
fUlfill the remaining tasks under the
shall notify EPA and DOH in writing
ose another Final Auditor to EPA for
qualification requirements outlinedin

its own actions or through the actions of
~rry out his or her review of the elements
~ashion.

;pecific training requirements for the
net prior to conducting Hid audit.

hail require the Final Auditor to prepare
the EMS Final Audit as described in
tedule. The draft BMS Final Audit Plan
pproval of the Final Auditor to EPA for
ecree (Approval Process). A copy of
DOlL

to conduct an EMS Final Audit to
management down, throughout each
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major organizational unit at the facilities, and to identif’4 where further improvements should be
made to the EMS. The Final Auditor shall include a co
by the Final Auditor, to determine conformance with lb
facilities identified in Attachment 1 located on Oahu. F
Attachment 1, the HDOT EMS Manager shall have disc
personal visit(s) by the Final Auditor; and b) the extent
conformance with the elements identified in Paragraph ~
other facilities may be conducted by, at a minimum, rev~
manual used by the facility and all records documenting
conducting telephone interviews, as deemed appropriate
to the Final Audit, as described in this paragraph, HDO’1
in accordance with Appendix B, for all of the facilities h
Final Audit shall be conducted in accordance with ISO 1
180 14010 (First edition, 1996-10-01) as supplemental

25. The Final Auditor shall assess confoj
Paragraphs 9, 10,11,13,14, 15, and 35 andwiththefl
following for the Divisions and for each of the facilities:

iprehensive audit, with personal visit(s)
items identified in Paragraph 25 for all
ir all of the other facilities identified in
etion as to: a) whether there will be
if the evaluation needed to establish
5 herein. For example, audits for these
ewing the applicable portion of the EMS
EMS activities, in addition to

Notwithstanding the discretion related
shall implement an EMS, as developed

lentified in Attachment 1. The EMS
4011 (First edition, 1996-10-01),using
~iidance.

mance with the elements specified in
[S Manuals, and shall determine the

(a) Whether there is a defihed system, subsysten~, program, or planned task for the
respective EMS element;

(b) To what extent the system, subsystem, pro
being maintained;

(e) Adequacy of each Facility’s internal self-ass
tasks composing the EMS;

(d) Whether HDOT is effectively comniunicatin,
parts of the organization, contractors, tenants, usi

rn, or task has been implemented and is

ssment procedures for programs and

~ environmental requirements to affected
rs, and on-site service providers;

(e) Whether fiuther improvements should be ma4e to the EMS;

(f) Whether there are observed deviations from]
procedures;

[DOT’s written requirements or

(g) Whether continuous improvement is occurri4g;

(Ii) My violations of federal, state, or local envi:
or of any other enforceable agreement requiring
facilities. Any identified violation shall be disek
Paragraphs 15.F.5 and 36;

Page 12 of 1&

tnmental laws, regulations, or permits,
~ivironmental compliance at the
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(I) Whether the Checklists have been effectiveI~ implemented at the facilities;

(j) Whether there is sufficient information to n~c
in Paragraph 11(c); and

(Ic) The extent to which the EMS includes effect
facilities of tenants, contractors, and other users
subject to the jurisdiction of FIDOT.

26. The EMS Final Audit shall not be in~
submits the Evaluation Report as described in Paragraph
be completed no later than 90 days after HDOT submits

27. Designated representatives from EPfi
regulatory agencies may participate in the Final EMS Au
timely notification to designated regulatory contacts reg~
arrangements for observers to be present. EDOT person
audits as an observer(s), but may not interfere with the ix
Auditor.

28. EMS Final Audit Report. BDOT sh~
independently prepare an EMS Final Audit Report and c
DOH and EPA within 60 days of completion of the EME
Report shall present the Audit Findings and shall, at a xxi
infonnation:

(a) Audit scope, including the period of time Coy

(c) Identification of audit team members;

(d) Identification ofHDOT representatives and r’
the audit;

ive procedures for oversight of the
)f the ports, airports, and highways

dated until at least 30 days after EDOT
17 above. The EMS Final Audit shall

the Evaluation Report.

DOll, and other environmental
dit as observers. HDOT shall make
rding audit scheduling in order to make
Del may also participate in the on-site
dependent judgement of the Final

ii direct the Final Auditor to
~ncurrently submit the report to HDOT,
}~inal Audit. The EMS Final Audit

nimum, contain the following

gulatory agency personnel observing

fr) The distribution for the EMS Final Audit Rerfort;

(f) A summary of the audit process, including obstacles encountered;

(g) Detailed Audit Findings, including the basis I
Concern identified;

or each Finding and each Axea of

C:) 0

asure environmental results as described

ered by the audit;

(5) The date(s) the on-site portion of the audit w~s conducted;
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• (h) rdentifieation of any Audit Findings corrected
the audit, and a description of the corrective mew

(i) Certification by the Final Auditor that the El’v~
accordance with the provisions of this Decree;

(j) An identification of any violations of federal,
regulations, or permits, or of any other enforceab.
compliance at the facilities and any root cause an
violations;

(Ic) The extent to which the Checklists have beer
facilities;

(1) The extent to which the facilities are able to zi
described in Paragraph 11(c) above; and

Cm) How the EMS SEP has applied to contractoj
with Paragraph 35,

29. 11’ the Final Auditor believes that add
available information or to gather additional information
Final Auditor such additional time as needed to prepare
EPA’s decision whether to grant additional time shall be

30.~ Corrective Action Plan. Upon receiv
shall conduct aioot cause analysis of the identified Audi
investigate all Areas of Concern. No later than 60 days
Report, HDOT shall submit to EPA for review and appn
Decree (Approval Process), a Corrective Action Plan for
fill conformance with the EMS provisions in Paragraph~
Manual(s), mid fblly addressing all Areas ofConcern to
ofthe Corrective Action Plan shall be submitted to DOE
include the result ofany root cause analysis, specific deli
and an implementation schedule.

31. Upon EPA approval of the Correctiv~
BOOT shall begin implementation of the Corrective Act
the implementation schedule set forth therein. HDOT sl~
implementation to EPA and to 0011 on a quarterly basis]
EPA’s approval of the Corrective Action Plan, in whole
the Corrective Action Plan have been completed.

I or Areas of Concern addressed during
aires ahd when they were implethented;

:s Final Audit was conducted in

state, or local environmental laws,
Le agreement requiring environmental
~lysis describing the reason for the

effectively implemented at the

ieasure environmental results as

s, tenants, and other users in accordance

tional time is needed to analyze
HOOT may request that EPA grant the

Lnd submit the EMS Final Andit Report
final and unreviewable.

ing the EMS Final Audit Report EDOT
I Findings, as appropriate, and shall
&r receiving the EMS Final Audit
~val pursuant to Part Ill of the Consent
expeditiously bringing the facilities into
9, 10, 11, 13, 14, 15, and 35, the EMS

the EMS Final Audit Report. A copy
I. The Corrective Action Plan shall
verables, responsibility assignments,

Action Plan, in whole or in part,
on Plan immediately in accordance with
all submit status reports regarding
beginning no later than 30 days from

)r in part, until all approved portions of
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32. SEP Completion Report and Correct
days after all items in the Corr&~tive Action Plan have b
EPA and to DOH:

(a) a SEP Completion Report in aecor4ance will
Consent Decree. The SEP Completion Report is
of the Consent Decree. Any disputes concerning
disputes arising out pf this Appendix that are reh
the EMS SEP; and

(b) a written Correction Action Plan Completior~
Director ofHDOT.

33. Funding ofEMS SEP. HDOT’s totà
be less than S 1,062,500. No part of this expenditure sha
interest federal loans, federal contracts, or federal grants.
share of these dollars to implement an EMS at each ofth
SEP finds not spent within four years from the effective
to the U.S. Treasury, unless an extension is agreed to by

34. Eligible SEP Expenses, The Initial I
Initial EMS Review and Evaluation, preparation of the t
follow up with facilities on EMS related activities, inclu
the Checklists and one follow up training session, shall I
support for conducting the proj eels identified through Pa
SEP expenses. Finally, costs associated with the Final A
Audit Plan, conducting the EMS Final Audit, and prepar
technical assistance associated with implementing the Fl:
associated with correcting a compliance violation, shall 1
associated with UDOT employees participating in trainir
expenses associated with the EMS (including any costs a
for compliance actions identified under the EMS) shall b
Also, any costs associated with the injunctive relief requ:
eligible SEP expenses.

35. The Relationship of the EMS SEP to
The Checklists shall be used by HDOT personnel, in par
perfonnance of its contractors, tenants, and users. Couft
Airports, and Highways Divisions may be invited to attei
be allowed to use SEP finds to discuss their EMS outsid
Auditor(s). HOOT shall require contractors to implemex
on HOOT property, as part of future contractual requirer

Paragraphs 21 tluough 23 of the
subject to Part )C (Dispute Resolution)
the SEP Completion Report are the only
ted to the satisfactory performance of

Certification to EPA signed by the

expenditure for the EMS SEP shall not
I include federal finds, including low
Each of the Divisions shall use its
identified facilities within its Division.

date of this Consent Decree shall revert
WOT and. the United States.

uditor(s)’ costs associated with the
ining materials, time for instruction,
ing, but not limited to, implementing
~ eligible SEP expenses. Teclmieal
agraph 15.1.2 above may be eligible
iditor for preparing the EMS Final
rig the EMS Final Audit Report and for
al Auditor’s recommendations, not
e eligible SEP expenses. No costs
g, implementing the EMS or other
~sociated with corrective actiàns needed
considered eligible SEP expenses.

red by this Consent Decree shall not be

he Contractors. Tenants, and Users.
to evaluate the environmental

ctors, tenants, and users of the Harbors,
d the training sessions, but they will not
the training sessions with the Initial
the EMS for all activities conducted

ents.

r C

~e Action Plan Completion. Within 30
•en completed, HDOT shall submit to
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36. Violations Discovered in Connectior
All violations of federal, state, or local environmental re
in Attachment I discovered by HDOT, the Initial Audite
review, development, implementation, and fmal audit oJ

(a) be disclosed to EPA and corrected in accord
Appendix; and

(b) meet the “voluntary discovery” condition of
Discovery, Disclosure, Correction and Preventio
Fed.Reg. 19618 (April 11,2000).

37. Retention ofRiahts. Notwithstandin
the United States and DOll retain its enforcement rights

38. Confidential Business hifonnation (44 DB1”\
assert that portions ofthe EMS Manual or reports or oth
Appendix contain CBT, pursuant to 40 C.F.R. Part 2, Sü
determined to be confidential by EPA will be afforded ti
2, Subpart B. If no claim, of confidentiality aceompanie~
submitted to EPA, or ifEPA has notified HDOT that thi
confidential under the standards of40 C.F.R. Part 2, Sul
to such documents or information without fUrther notice

with the Implementation of the BMSs.
uirements at HDOT facilities identified
~ or the Final Auditor during the initial
the EMS(s) shall:

~ce wjth Paragraph l5.F.5 of this

fte “hicentives for Self-Policing:
.~f Violations” C’the Audit Policy”), 65

the activities associated with this SEP,
:o address any violations.

_____ HDOT may, if appropri ate,
r submissions required by this
part B. Documents or inlbrmation
e protection specified in 40 C.F.R. Part
the documents or information when
documents or information is not
yart B, the public may be given access
to HDOT.

C C.
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C
ATTACHMENT 1

DOT FACILITY ST

Airports Division.

a. Hawaii District, Hito International Mrpo DOT Maintenance Baseyard
b. Hawaii District, Kona International Airp at Keahole, DOT Maintenance

Baseyard
c. Hawaii Disffict, Waimea-Kohala Airport, DOT Maintenance Baseyard
d. Kauai District, Lihue Airport, DOT Main enance Bascyard
e. Oahu District, Honolulu International Ai rt, DOT Maintenance Baseyard
f. Oahu District, Dillingharn Airfield, DOT aintenance Bassyard
g. Oahu District, Kalaeloa Airport, DOT M’ enance Baseyard
h. Maui District, ICahului Airport, DOT M& enance Bascyard
1. Maui District, Kapalua Airport, DOT M tenance Baseyarcl
j. Maui District, Lanai Airport, DOT Main nance Baseyard
Ic. Maui District, Molokai Airport, DOT Ma ntenance Baseyard

U. Highways Division

a. Hawaii District, Hilo Baseyqrd
b. Hawaii Distijct, Honokaa Baseyard
c. Hawaii District Wairnea Bascyard
d. Hawaii District, North Kona Baseyard
e. Hawaii District, South Kona Baseyard
f. Hawaii District, Kauflaseyard
g. Kauai District, Li]aue Ba~eyard
h. Kauai District, Waimea Baseyard
i. Oahu District, Kakoi Street Baseyard
j. Oahu District, Keehi Baseyard
Ic. Oaliu District, K.aneohe Basoyard
1. CaIrn District, Haaula Base9ard
an. Oahu District, Wahiawa Bascyard
n. Calm District, Waiane Bascyarci
o. Oahu District, Pearl City Baseyard
p. Oahu District, H-S Tunnel Maintenance S op
q. Maui District, K4ului Bascyard
t Maui District, Keanac Bascyard
s. Maui District, Lanaf Baseyard
t. Maui District, Molokai Bascyard

III. Harbors Division

a. Hawaii District, IJi1~ Harbor DOT Mainte atice Facility
b. Hawaii District; Kawaihae Harbor DOT aintenance Shop



C C

a. Kauai District, Nawiliwili Harbor DOT aintenance Facility
d. Kauai District, Port Mien Harbor DOT ?‘4taintenancc Shop

• c. Oahu District, Honolulu Harbor DOT M~intenance Facility
f. Oahu District, ICalaeloa Barbers Point H~rbor
g. Maui District, Kahului Harbor DOT Mai~tenance Facility



APPENDIX I

a

COMPLIANCE ASSI~TANCJ

HDOT shall provide “Erosion and Sediment Coi

Assistance Workshops for professions! contractc

the following six (6) locations: Rile, Hawaii; K

Oahu; and Kapolei, Oahu,

2. HDOT shall provide the cost for one DOH repre

including transportation to and from Oahu and a

3. HDOT shall provide separate courses for profèsE

contractors. in addition, EDOT shall invite limp

workshop.

4. HOOT shall publicize the workshops by giving

the applicable organizations.

a. The notice shall include the date, time, k

b; The applicable organizations include, bit

organizations:

i. American Council ofEngineerin~

American Society ofCivil Engim

Society ofProfessional Engineen

Association (RWEA), and Institu

professional contractors.

WORKSHOPS

tel for Highways” Compliance

rs and construction contractors at each of

na, Hawaii; Kauai; Maui; Honolulu,

entative to attend each workshop,

~commodations as re4uired.

lanai contractors and construction

~ctors from each County to atteild each

i minimum ottbirty (30) days notice to

cation, and outline of the workshop.

are nat limited to, the following

Companies ofHawaii (ACECH),

~ers (ASCE) Hawaii Sedion, Hawaii

(ASPE), Hawaii Water Environment

eofTransportation Engineers flTE) for

1



U U

ii. Building tudusby Association of TI
Contractors Association ofHawai~

Associations on the islands otMa

contractors.

5. Each course shall take onó day (minimum of 6 h

6. Within thirty (30) days from the date ofentry of

draft course outlines to EPA and DOlT for appro.

Consent Decree. The course outlines shall, at air

a. These one day courses shall provide patti

the principles of erosion and sediment cc

highway projects. The regulatory requirer

emphasis of both ~ourses shall be selecth~

evaluating the effectiveness ofBest Mana

Sediment Control Plans.

b. . The following topics shall be covered in ti

• Erosion and Sediment Control Pro
• Regulatory Requirements
• Overview and Development of etc
• Stabilization Methods
• Structural Erosion Control Methoc
• Design Issues and Considerations
• Inspection and Monitoring Requir

c. Upon completion ofthe course, the attend

• Understand the erosion and sedim
influence erosion and sedinientatic

:awali (BL&-Hawaii) and General

(GCA), and the Contractor’s

1, Kauai, and Hawaii for construction

urs of instruction).

le Consent Decree, HOOT shall submit

al pursuant to Section ILl of this

inimum, accomplish the following:

ipants with a thorough understanding of

trol and how they uniquely apply to

aents shall also be discussed. The

~, designing, implementing, and

~emerit Practices dnd Erosion and

16 course:

cess

sion control plans

is

,ments

ces should be able to;

~nt control process aM the factors which
~n.

a



• Cothprehend the regulatory is~ue~
highways.

• Follow the basic procedures for ci
• Describe the stabilization method
• Describe the structural erosion co

applications.
• Perform basic design calculations
• Understand inspection and monit

7. Within ninety (90) days from the date ofentry ci

commence offering the first workshop. All tw&

HDOT no later than fifteen (15) months from thi

8. NDOT shall document attendance at the worksh’

These sheets, along with copies of the notice de~

associated recipients, shall be submitted in aDO

which relate to erosion edntrol for

~veloping erosion control plans.
s used in highway applications.
atrol measures used in highway

for erosion control measures.
rmg requirements.

the Consent Decree, ltDot shall

ye (12) workshops shall be completed by

date ofentry ofthe Consent Decree.

ps with sign-in or registration sheets.

cribed in Paragraph 4 and the list of

T’s End-of-Year Reports.

3
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APPENDIX G

LIST OF CCII MANUAL L CATIONS
ff08WAYS DIVIS ON

Construction & Maintenance Branch

a. Construction Section (4 Employees, I M ual)
1,. Environmental Section (2 Employees, 1 anual)
c. Maintenance Section (4 Employees, 1 M ual)

2. Planning Branch

a- Advance Planning Section (7 Employees, Manual)
b. Highway Planning Survey Section (18 E ployees, 2 Manuals)
a System Planning Section (6 Employees, 1 Manual)

3. Materials Testing & Research Branch

a. Research & Technology Transfer Section 7 Employees, 1 Manual)
b. Geotechnicai & Pavement Design Section (9 Employees, I Manual)
c. Bituminous Materials Section (9 Employc , 1 Manual)
<I. Structural Material Section (8 Employees, I Manual)

4. Design Branch

a. Bridge Design Section (14 Employees, I ual)
b. Highway Design S~cion (25 Employees, Manuals)
.c. Hydraulic Design Section (9 Employees, Manuals)

5. Traffic Branch

a. Traffic Design Service Section (7 Employ es, 1 Manual)
b. Traffic Operation Section (10 Employees, Manual)

6. Oahu District

a. Field Offices
i. Halawa - Upper (14 Employees, I ual)
ii. Ealawa - Lower (13 Employees, 1 ual)
iii. Kilihau (14 Employees, 1 Manual)
iv. Kaneohe (12 Employees, 1 Manual
v. Pearl City (10 Employees, I Mann )
vi. Salt Lake (14 Employees, 1 Manna)

b. Maintenance Sectiol
I. NPDES (4 Employees, 1 Manual)



.c. C

ii. Facility Engineering (5 Employee , 1 Manual)
iii. Field Engineering (7 Employees, 1 Manual)
iv. Equipment Service & Repair Unit 2 Employees, I Manual)
v. Highway Electrical Unit (13 EmpI yces, 1 Manual)
vi. Highway Maintenance Unit (108 mployees, 7 Manuals)

c. Tunnel Section (40 Employees, 3 Manual)

7. Hawaii District

a. Design Section (7 Employees, 1 Manual)
I,. Construction Section (19 Employees, 1 M ual)
c. Maintenance Section (17 Employees, 1 M al)

8. Maui District

a. Engineering Section (5 Employees, I ual)
b. Construction Section (8 Employees, 1 M ual)
c. Survey Unit (4 Employees, I Manual)
d. Maintenance Section (11 Employees, 1 M ual)

9. Kauai District
a. Construction/Maintenance Section (20 ployées, 2 Manuals)
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Acting Assistant Attorney General .. UN~EO STATES DISTRICT~
Environment & Natural Resources Division DISTRIcT OF HAWAII
ANGELA O’CONNELL
Environmental Enforcement Section OCT 0 6 ZOOS
U.S. Department of Justice
301 Howard St., Suite 1050
San Francisco, California 94105
Telephone: (415) 744-6485
Facsimile: (415) 744-6476
E-mail: angela.o’connell~usdoj.gov

EDWARD H. KUBO, JR 2499
United States Attorney
PJXK Federal Building
300 Ala Moana Boulevard, Room 6-100
Honolulu, Hawaii 96850
Telephone: (808) 541-2850
Facsimile: (808) 541-2958

IN THE UNITED STATES D STRICT COURT
FOR THE DISTRICT HAWAII

UNITED STATES OF AMERICA, )
DEPARTMENT OF HEALTH, STATE )
OFHAWAII, ) CV05

Plaintiffs, ) CIVIL ACTION NO.
)

v. ) CERTIFICATE OF SERVICE
)

DEPARTMENT OF TRANSPORTATION,)
STATE OF HAWAII )

)
Defendant. )



IFA F

I, hereby certff~ that a true and correct co of. the following documents
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EXHiBIT “8”

PERMIT NO.1113000001

AUTHORIZATION TO DISCHARGE UNDER TUE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

In compliancewith the provisions of the CleanWaterAct, as amended, (33•U.S,C, 1251
et. seq.; the “Aol”); Hawaii Revised Statutes, Chapter 342D; and Hawaii Administrative Rules,
Department ofHealth (DOH), Stale of Hawaii, Chapters 11-54 and 11-55;

STATE OF HAWAII
DEPARTMENT OF TRANSPORTATION

HIGHWAYS DIVISION
(PBRMIT~EE)

is authorized to discharge storm water runoff and certain non-storm water discharges as
identified in Part B.2 of this permit from the Department of Transportation (DOT), Highways
Division’s (DOT-HWYS) Municipal Separate Storm Sewer System (MS4), and additional storm
sewer outfalls that may be identified from time to time by the Pennittee,

into State Waters in and around the Island of Oahu,

in accordance with the general requirements, discharge monitoring requirements, and other
conditions set forth herein, and in the attached DOH “Standard NPDBS Permit Conditions,”
dated December 30, 2005.

All references to Title 40 of the .Code of Federal Regulations (CFR) are to regulationé that
are in effect on July 1, 2004, except as otherwise specified. Unless otherwise specified herein,
all terms are defined as provided in the applicable regulations in Title 40 of Ihe CFR.

This permit wilt become effeetiveon March 31,2006.

This permit and the authorization to discharge will expire at midnight,
September 8.2009.

Signed this 2gth day of February, 2006.

(for) Dirtor of HedRL..1

Final Permit
Fcbruary 28, 2006
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A. GENERAL REQUiREMENTS

The Permittee shall:

Comply with all materials submitted in and with the reapplication, dated
December 2003, and received by DOT letter, dated December 22, 2003.

2. Retain a copy of this permit and all other related materials and the Storm Water
Management Program Plan (SWMPP), with all subsequent revisions, at the
DOT-HWYS, Oahu District office.

3, Ensure that anyone working under this permit complies with the terms and conditions
of this permit.

4. Include the permit number, HI 5000001, and the following certification with all
information required under this permit:

“I certify under penally of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate
the Information submitted. Based on my inquiry of the person or persons
whomanage the system, or those persons directly responsible for gathering
the infonnation, the information submitted is, to the best of my knowledge
and belief, true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.”

5. Submit all information required under this permit to the following addresses:

a. Director of Health
Clean Water Branch
Bnvironmental Management Division
Department of I-Iealth
P.O. Box 3378
Honolulu, HI 96801-3378

b. Regional Admhustrator
U.S. Environmental Protection Agency) Region 9
Attention: WTR-7; NPDES/DMR
75 Hawthorne Street
San Francisco) CA 94105-3901

Final Permit
February 28, 2006
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B. DISCHARGE LIMITATIONS

The Perinittee shall effectively prohibit non-storm water discharges through its
separate storm sewer system into State Waters, NPDES permitted discharges and
non-storm water discharges identified in Part B.2 of this permitare exempt from this
prohibition.

2. The following non-storm water discharges may be discharged into the Permittee’s
separate storm sewer system without an NPDES permit provided that the Permittee
determines that such discharges will not contain pollutants in amounts that will cause
or contribute to a violation of an applicable water quality standard and the SWMPP
shall “identify and ensure the implementation of appropriate pollution prevention
measures for the non-storm water component(s) of the discharge.”

a. Water line flushing;
b. Landscape irrigation;
c. Diverted stream flows;
d. Rising ground waters;
e. Uncontaminated ground water infiltration (as defined in 40 CFR §35.2005(20));
f. Uncontaminated pumped ground water;
g. Discharges from potable water sources and foundation drains;
h. Air conditioning condensate;
i. Irrigation water;
j. Springs;
k. Water from crawl space pumps and footing drains;
I. Lawn watering runoff;
m. Water from individual residential car washing;
n. Water from charity car washes;
o. Flows from riparian habitats and wetlands;
p. Dechlorinated swimming pool discharges;
q. Exterior building wash water (water only);
r. Residual street wash water (water only), including wash water from sidewalks,

plazas, and driveways, but excluding parking lots; and
s. Discharges or flows from fire fighting activities.

The permittee may also develop a list of other similar occasional incidental non-storm
water discharges (e.g. non-commercial or charity car washes, etc.) that will not be
addressed as illicit discharges. These non-storm water discharges must not be
reasonably expected (based on information available to the permittee) to be
significant sources of pollutants to the MS4, because of either the nature of the
discharges or conditions the permittee has established for allowing these discharges
to the MS4 (e.g., a charity car wash with appropriate controls on frequency,

Fitial Permit
February 28, 2006
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proximity to sensitive waterbodies, BMPs on the wash water, etc.). Thô permittee
shall document in the storm water management program any local controls or
conditions placed on the discharges, and include a provision prohibiting any
individual non-storm water discharge that is determined to be contributing pollutants
to the MS4.

3. The discharge of pollutants from the Permittee’s MS4 shall be reduced to the
Maximum Extent Practicable (MEP).

Final Permit
February 28,2006
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C. RECEIVING WATER LIMITATIONS

The discharge shall comply with the basic water quality criteria which states:

“Alt waters shall be free of substances attributable to domestic, industrial, or other
controllable sources of pollutants, including:
(1) Materials that will settle to form objectionable sludge or bottom deposits;
(2) Floating debris) oil, grease, scum, or other floating materials;
(3) Substances in amounts sufficient to produce taste in the water or detectable

off-flavor in the flesh of fish, or in amounts sufficient to produce objectionable
color, turbidity or other conditions in receiving waters;

(4) High or low temperatures; biocides; pathogenic organisms; toxic, radioactive,
corrosive, or other deleterious substances at levels or in combinations sufficient
to be toxic or harmful to human, animal, plant, or aquatic life, or in amounts
sufficient to interfere with any beneficial use of the water;

(5) Substances or conditions or combinations thereof in concentrations which
produce undesirable aquatic life; and

(6) Soil particles resulting from erosion on land involved in earthwork, such as the
construction of public works; highways; subdivisions; recreational, commercial,
or industrial developments; or the cultivation and management of agricultural
lands.”

2. The discharge shall not cause or contribute to a violation of any of the applicable
beneficial uses or water quality objectives contained in Hawaii Administrative Rules
(HAR, Chapter 11-54, titled “Water Quality Standards.”

3, The Permittee shall timely inspect the receiving state waters, effluent, and control
measures and Best Management Practices BMPs) to detect violations of and
conditions which may cause violations of the basic water quality criteria as specified
in HAR, Section 11-54-4. (e.g., the Permittee shall look at effluent and receiving
state waters for turbidity, color, floating oil and grease, floating debris and scum1
materials that will settle, substances that will produce taste in the water or detectable
off-flavor in fish, and inspect for items that may be toxic or harmful to human or
other life.)

4. The Permittee shall immediately take action to stop, reduce, or modify the discharge
of pollutants as needed to stop or prevent a violation of the basic water quality criteria
as specified in HAR, Section 11-54-4,

Final Permit
February 28, 2006
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1). STORM WATER MANAGEMENT PROGRAM PLAN (SWMPP)

The Permittee shall:

Develop, implement, and enforce a Storm Water Management Program Plan
(SWMPP) designed to address the requirements of this permit and limit, to the MEP,
the discharge of pollutants to and from its MS4 to protect water quality and to satis&
the appropriate water quality requirements of the Act. The SWIVIPP shall include the
following information for each of the SWMPP components described in Part D.l,a - g
below:

• The BMPs, plus underlying rationale, that shall be implemented for each of the
program components.

• The measurable standards and milestones for óach of the BMPs, plus underlying
rationale, including interim measures to aid in determining level of effort and
effectiveness of each program compoaent.

• The name or position title and affiliation of the person or persons responsible
for implementation or coordination of each program component.

• Monitoring to determine effectiveness of Wasteload Allocation (WLA) controls
and of the overall storm water program.

Submittal Date. The SWMPP shall be updated and modified per the requirements of
this permit and shall be submitted to DOFI and EPA within one (1) year from the
effective date of this permit, or as otherwise specified, and shall fully implement the
SWMPP upon submittal to DOH and EPA. The Permittee shall continue to
implement the existing SWMPP until submittal of the revision. The SWMPP and any
of its revisions, additions, or modifications are enforceable components of this
permit.

a. Public Education and Outreach

Within one (1) year of the effective date of this permit, the Permittee shall
develop, submit, and implement a comprehensive education and involvement
program that shall address the components in Parts D.I .a — Di .g and shall
include specific information o who will receive the training, the topics tO be
addressed (including a pesticides, herbicides, and fertilizer use program),
training methods, and a schedule for training all required staff. The Permittee
may fulfill portions of this requirement by cooperating with the City and County
of 1-lonolulu’s (City) storm water public education program.

Final Permit
February 28, 2006
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(1) Targeted Groups. The Permittee shall address the following targeted
groups in the public education plan, and shall describe outreach activities
and anticipated frequencies that each activity will be conducted over the
permit term:

• DOT-HWYS employees
• DOT-H WYS consultants
a Industrial facilities covered by the NPDES permit program
a Construction industry
a Any other source that the Permittee determines may contribute a

significant pollutant load to its MS4

(2) General Public. The Pcrinittee shall include in the public education plan
the following activities, with anticipated frequencies that each activity will
be conducted over the permit term:

a Public Service Announcements (PSAs)
a Adopt-A-Stream Program
I School programs
a Distribution of brochures
a Participation in special events (e.g., Clean-A-Reef) and exhibits
• Web site
a Pesticides, herbicides, and fertilizer use program

(3) Annual Survey. The Permittee shall evaluate the progress of the public
education program by conducting an annual survey of Oahu residents to
measure both behavior and knowledge relating to storm water. The results
of the survey, with a comparison to past surveys
(i.e.. December 2000 Storm Water Questionnaire Survey of Parcels
Adjacent to Highway Rights-of-Way), as applicable, shall be summarized
in the End-of-Year Report,

b. Public Involvement/Participation

The Permittee shall include the public in developing, reviewing, and
implementing the SWMPP. The draft SWMPP shall be made available to the
public on the DOT-HWYS Website and at local offices. An informational
meeting shall be scheduled and announced prior to finalizing the SWMPP to
solicit comments and answer questions from the public. Other activitiós to
involve the public might include organizing a citizen advisory group to solicit
ongoing input from the public about changes to the SWMPP and specific

Final Permit
February 28, 2006
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SWMPP-related projects, or organizing water qualIty-focused clean-up events
to educate the public about storm water impacts from highways.

c. Illicit Discharge Dqtection and Elimination

(1) Illicit Connection / Illegal Discharge Elimination Program Plan

(a) Idenqfication ofillicit Connections and/or Illegal Discharges - The
Permittee shall revise its SWMPP to develop procedures for the
identification of and response to possible illicit connections and
illegal discharges. These procedures shall include, butnot be limited
to, specific time deadlines for responding to identified discharges.

(b) Licensesforprivate drain connections. The Permittee. shall continue
to require licenses for private drain connections and maintain a
database of all licensed connections to its M84.

Cc) Field Screening. The Permittee shall develop a written plan for
observing major and minor outfalls to screen for improper
discharges. The plan shall designate priority areas for screening,
specify the frequency for screening, and identify the procedures to
be followed if a discharge is observed. The field screening plan
shall be submitted to DOH within one (1) year of the effective date
of this permit.

(d) Investigate complaints. The Permittee shall promptly investigate
observed, suspected, or reported illicit flows and pursue enforcement
actions, as appropriate. To assist in this effort, within one (1) year of
the effective date of this permit, the Permittee shall:

(i) Develop a database to identify improper discharge activity by
Tax Map Key(TMK). The database shall include information
about each suspected improper discharge, the Permittee’s
investigation of that discharge, follow-up activities, and the
resolution of each discharge;

(ii) Implement a program to facilitate public reporting of illicit
discharges (i.e., environmental hotline and/or website for
reporting); and

(iii) Develop and implement a response plan to be consistent with
the requirements in this permit.

Final Permit
February 28 2006
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(e) Enforcement. The Permittee shall ensure compliance with local
ordinances and pursue enforcement actions against property owners
with illegal drain connections and persons illegally discharging
pollutants to its MS4.

(0 Prevent and Respond to Spills to the DOT-HWYS MS4. The
Permittee shall develop a program to prevent, respond to, contain,
and clean up all wastewater and other spills that may enter into their
MS4 from any source (including private laterals and failing
cesspools). This program shall be included in the SWMPP within
one (1) year of the effective date of this permit. Spill response
teams, which may consist of local, state, and/or federal agencies)
shall prevent entry of spills into the DOT-HWYS MS4 and
contamination of surface water, ground water, and soil to the MEL’.

The Permittee shall coordinate spill prevention, containment, and
response activities throughout all appropriate departments,
programs, and agencies to ensure maximum water quality protection
at all times.

The Permittee shall develop and implement a procedure whereby
DOH is notified of all wastewater spills or overflows from private
laterals and failing septic ystems into their MS4. The Permittee
shall prevent, respond to, contain, and clean up wastewater from atly
such notification.

(g) Facilitate Disposal of Used Oil and Toxic Materials. The Pertuittee
shall implement or continue to implement a program(s) to facilitate
the proper management and disposal or recycling of used oil, vehicle
fluids, toxic materials, and other household hazardous wastes. Such
a program shall include educational activities, public information
activities, and identification of collection sites or methods. The
program(s) shall be implemented within one (1) year of the effective
date of the permit.

(h) Tracking - The Permittee shall maintain a database of illicit
connections, illegal discharges, and spills that tracks the type of
discharge, responsible party, DOT-HWYS response, and resolution
of the discharge to the MS4.

(i) Training - The Permittee shall develop and provide training within
one (1) year of the effective date of this permit, and annually

Final Permit
February 28, 2006
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thereafter, to staff on identif’ing and eliminating illicit connections,
illegal discharges, and spills to the MS4. This training shall be
specific to DOT-I-IWYS activities, policies, and procedures.

d. Construction Site Runoff Control

(1) Plan Review and Approval - The Permittee shall:

Not allow construction to commence on any contract, in-house, or
encroachment (3 party) permit project unless and, until it has
verified that the project has received from DOH a Notice of General
Permit Coverage NGPC) under HAR, Chapter 11-55, Appendix C,
NPDES General Permit Authorizing the Discharge of Storm Water
Associated with Construction Activity (General Construction
Activity Storm Water permit) (unless the project will disturb less
than one (I) acre of land) and satisfied any other applicable
requirements of the NPDES permit program (i.e., an individual
NPDES permit);

(b) Ensure that, prior to issuing a connection or discharge permit
requiring coverage under the General Construction Activity Storm
Water permit and/or any other applicable requirements of the
NPDES permit program, the project operator has provided proof of
filing a Notice of Intent NOJ) or NPDES application for permit
coverage and that a Construction BMPs Plan has been prepared; and

(c) Review the applicable S ito-Specific BMP Plan to verify that it fully
meets all requirements of DOT-HWYS’ Standard Specifications
and/or Special Provisions (SSPs), the General Construction Activity
Storm Water permit, and any other requirements under the NPDES
permit program, as applicable.

Within 180 days of the effective date of this permit, the Permittee shall
develop and submit for approval a checklist that its reviewers shall use in
evaluating the BMP Plans pursuant to this paragraph. Copies of this
checklist shall be provided to applicants for encroachment permits and to
contractors for their use in developing construction SWPPPs for
DOT-HWYS-contracted construction projects.

(2) Standard SpecWcations and/or Special Provision Revision - The Permittee
shall revise its SSPs to require use of the current edition of the City’s
“Best Management Practices Manual for Construction Sites in Honolulu,”

Final Permit
February 28, 2006
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(City EMP Manual) and the City’s “Rules for Soil Erosion Standards and
Guidelines,” on all contract, in-house, and permit construction projects in
Oahu. The Permittee shall incorporate these revised SSPs, either
explicitly or by reference1into its revised SWMPP.

(3) Construction Site BMPs - The Permittee shall revise the listing and
description of Construction Activity BMPs in its SWMPP to include, at a
minimum, the BMPs as contained and described in the City BMP Manual.

(4) Construction BMP Field Manual - Within 180 days of the effective date
of the permit, the Permittee shall develop and submit for approval a
Construction BMPs field manual describing various construction storm
water BMPs installation and maintenance procedures, including, at a
minimum, all BMPs listed in the Construction BMP Program Plan
component of the December 2003 SWMPP. The DOT-H WYS shall
continue to use the existing field checklist during the development of the
Construction BMPs field manual, After submittal, the DOT-HWYS shall
implement the Construction BMPs field manual, After approval, a copy
of this Construction BMPs field manual shall be provided to all
DOT-HWYS field staff involved in construction and/or erosion control
projects (contract, in-house [i.e., Maintenance Divisionj and/or
encroachment peimit).

(5) Training - The Permittee shall provide annual training on the Construction
BMPs Program Plan to all DOT-HWYS staff with construction storm
water responsibilities, including construction engineers, maintenance staff,
and plan reviewers. This training shall be specific to DOT-HWYS
activities (including the proper installation and maintenance of approved
BMPs), policies, and procedures.

(6) Initial ‘onstruction Inspections - rilr to the initiation of
ground-disturbing activities at any site, except for activities associated
with the installation of BMPs at a site, an engineer or qualified inspector
employed or retained by the Perinittee who reviews and becomes familiar
with the BMPs Plan, shall inspect the site to document whether the BMPs
required by the BMPs Plan have been installed correctly and in the correct
locations prior to the commencement of ground-disturbing activity.

(7) Inspections and Enforcement - The Permittee shall revise its SWMPP to
specify mandatory minimum project inspection and enforcement
requirements for DOT-HWYS inspectors at all construction sites as
follows:

Final Permit
February 28, 2006
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(a) In addition to inspections required by the General Construction
Activity Storm Water permit, and as otherwise required under the
NPDES permit program, all in-house and contract construction
projects shall be inspected at least monthly by a qualified
construction inspector who is independent (i.e., not involved in the
day-to-day planning, design, or implementation) of the construction
projects to be inspected. The Permittee may use more than
one (1) quaLified construction inspector for these inspections. The
Permittee shall develop and implement a standard inspection form
and reporting procedures for use in these inspections. The
inspection form shall include, at a minimum, a checklist for the
proper installation of UMPs specified in the BMP plan. The
reporting procedures shall include, at a minimum, notification of any
deficiencies to the DOH. The Permittee shall further develop and
implement written procedures for appropriate corrective actions and
follow-up inspections when an inspected project is not in full
compliance with the NPDES permit, the General Construction
Activity Storm Water permit, or any other applicable requirements
under the NPDES permit program. These enforcement procedures
shall be submitted to DOH for review and acceptance within
one (1) year of the effective date of this permit.

(b) All encroachment permit construction projects shall be inspected at
least once annually or once during the life of the project, whichever
comes first, by a qualified construction inspector who is independent
(i.e., not involved in the day-to-day planning, design, or
implementation) of the construction projects to be inspected. The
Permittee may use more than one (1) qualified construction inspector
for these inspections. The Permittee shall develop and implement a
standard inspection form and reporting procedures for use in these
inspections. The inspection form shall include, at a minimum, a
checklist for the proper installation of BMPs specified in the BMPs
Plan, The reporting procedures shall include, at a minimum,
notification of any deficiencies to the DOH. The Permittee shall
further develop and implement written procedures for appropriate
corrective actions and follow-up inspections when an inspected
project is not in full compliance with the NPDES permit or the
General Construction Activity Storm Water permit. These
enforcement procedures shall be submitted to DOH for review and
acceptance within one (1) year of the effective date of this permit.

Final Permit
February 28, 2006



PART D
PERMIT NO.1118000001
PAGE 14 of3O

e. Post-Construction Storm Water Management in New Development and
Redevelopment

(1) Develop design criteria - Within one (1) year of the effective date of this
permit, the Permittee shall develop, submit, and implement a Post
Construction BMP Manual with specific criteria establishing when
permanent post-construction EMPs must be included in project design to
address storm water impacts and pollutants of concern. These criteria
shall take into consideration, among other things, potential water quality
impacts anticipated from the permanent post-construction conditions.
Permanent post-construction BMPs to be considered shall include those
designed to treat storm water runoff and other structural type devices.

(2) Project Design Review - The Permittee shall not advertise any
construction project nor award any construction contract unless and until
the project design has been reviewed to ensure that appropriate permanent
post-construction BMPs have been included in the project design and are
included in the bid package. No project shall proceed without the
inclusion of appropriate permanent post-construction BMPs unless there is
specific documentation demonstrating that such post-construction BMPs
are not practicable. Project documents for projects that will include
installation of permanent post-construction BMPs shall also include
appropriate requirements for their future continued maintenance.

(3) SWMPP Revisions -The Permittee shall revise its SWMPP as applicable
to:

(a) Require installation and appropriate maintenance of permanent
post-construction BMPs, where applicable, on all New Development
and Significant Redevelopment projects that the Permittee
undertakes as well as for similar encroachment permit projects
located within the Permittee’s rights-of-way.

(b) Add the following additional permanent post-construction BMPs to
the current list in Section 3 of the New Development and Significant
Redevelopment BMP Program Plan, Section V1II.M. of the
SWMPP, dated December 2003: infiltration basins, infiltration -

trenches, media filters, Continuous Deflective Separation (CDS)
units, and other similar technologies.

(4) BMP, Operation and Maintenance, and Inspection Database - Within
two (2) years of the effective date of this permit, the Permittee shall

Final Permit
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develop and implement a system to compile a database of
post-construction BMPs and the frequency of maintenance and inspection
of the EMPs. The database shall include both public and private activities
or projects which initially discharge into the Permittee’s MS4 and shall
begin in the plan review stage with a database or geographic information
system (GIS). Within the permit renewal application, the Permittee shall
provide the plan to map the post-construction BMPs on the GIS. In
addition to the standard information collected for all projects (e.g., project
name, owner, location, start/end date, etc.), the database shall also include,
at a minimum:

• Type and number of Source Control BMPs
S Type and number of Treatment Control BMPs
• Latitude/Longitude coordinates of controls using Global Positioning

Systems (OPS) and NAD83 Datum
• Photographs of controls
I Operation and maintenance requirements, including frequency
• Frequency of inspections

(5) Retrofit Feasibility Study - The Permittee shall complete a feasibility study
to retrofit the existing MS4 discharging to receiving waters listed pursuant
to Section 303(d) of the Act for either sediment, siltation, turbidity, and/or
trash. The retrofits may include water quality BMPs to meet State Water
Quality Standards. A detailed scope of the feasibility study shall be
submitted to DOH within one (1) year of the effective date of this permit.
A final feasibility study shall be submitted to DOH within three (3) years
of the effective date of this permit.

(6) Education and Traliuing

(a) Prq/ect Proponents. Within one (1) year of the effective date of this
permit, the Permittee shall provide education and outreach material
for those parties who apply for DOT permit (i.e., developers,
engineers, architects, consultants, construction contractors,
excavators, and property owners) on the selection, design,
installation, operation and maintenance of storm water treatment
controls. The outreach material may include a simplified flowchart
for thresholds triggering permits and requirements, a list of required
permits, implementing agencies, fees, overviews, tirnelines and a
brief discussion of potential environmental impacts associated with
storm water runoff.
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(b) The Permittee shall provide annual training to all DOT-HWYS staff
with project design and construction storm water responsibilities,
including design engineers, construdtion engineers, and plan review
staff, specific to DOT-H WYS activitiqs, policies, and procedures
and shall include training on the DOT-HWYS Post Construction
BMP Manual.

f. Pollution Prevention/Good Housekeeping

(1) Debris Control BMPs Program Plan

(a) Inspection/Maintenance Schedule - The Permittee shall revise its
SWMPP to include procedures and a schedule for inspect ions of:

(i) All state highways oil Oahu for the purpose of identifying if
sweeping of roadways, shoulders, and/or medians is needed,
and

(ii) All state highway storm drainage system catch basins, gutters
and open ditches, trenches, and storm drains on Oahu for the
purpose of identifying if cleaning of such structures is needed.

In both cases, the need for sweeping and/or structure cleaning shall
be determined based upon material accumulation rates and potential
threat of discharge to State waters that may have an effect on water
quality in addition to other criteria. The schedule shall provide that
each highway mile and storm drainage feature is inspected at least
once annually, The adopted procedures shall provide for the
identification of highway segments and their associated storm
drainage features that may require more frequent sweeping and/or
structure cleaning based upon material accumulation rates and
potential threat of discharge to State waters that may have an effect

• on water quality. The procedures shall establish debris accumulation
thresholds above which sweeping and/or structure cleaning must
occur. The priority-based schedule shall be submitted within
one (1) year of the effective date of this permit.

(b) Storm Drain Mapping - Within 180 days of the effective date of the
permit, the Permittee shall submit to DOH a schedule for completing
the mapping by the end of the permit term. The Permittee shall
complete mapping of its MS4 including outfalls, storm drain pipes,
open channels, storm drainage features, and facilities.
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c) Asset Management System - The POLmittee shall develop and
implement a comprehensive asset management system of the Oahu
District’s storm drain system and related appurtenances including
maintenance equipment, to ensure appropriate debris removal and
system maintenance. The asset management system shall, at a
minimum, include identification of the number and location of all
drain inlets and outfalls. The Permittee shall use this asset
management system to establish priorities and to schedule and track
efforts of appropriate system maintenance and debris removal
program activities such as street sweeping, catch basin cleaning, and
green waste and accumulated soil removal. The asset management
system shall include justification of its priotities on the basis of
potential impacts to water quality. The asset management system
shall be completed within two (2) years of the effective date of this
permit, included in the SWMPP, and implimented upon submittal.

(d) Storm Drain Placards - The Permittee shall revise its SWMPP to
develop procedures and a schedule to install and maintain storm
drain placards. Priority shall be given to the Permittec’s highways in
industrial and commercial areas and areas with pedestrian traffic.
The Permittee shall develop a system to track placement of placards
and procedures for maintenance staff to inspect placards during
routine maintenance activities.

(2) Chemical Applications BMPs Program Plan

(a) Training - The Permittee shall develop and implement a specific
training program for all potential appliers (bulk and hand-held) of
fertilizers, pesticides, and herbicides in the proper application of
these substances. The Permittee shall not permit the application of
fertilizers, pesticides, or herbicides unless the applier has first
received this trainiag.

(b) Implement appropriate requirements ,for pesticide, herbicide, and
fertilizer applications. The Permittee shall revise its SWMPP and
implement BMPs to reduce the contribution of pollutants associated
with the application, storage, and disposal of pesticides, herbicides,
and fertilizers from municipal areas and activities to its MS4 within
one (1) year of the effective date of this permit. Municipal areas and
activities include, at a minimum, municipal facilities, public
right-of-ways, and landscaped areas.
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Such BMPs shall include, at a minimum: (I) educational activities,
permits, certifications and other measures for municipal applicators;
(2) integrated pest management measures that rely on non-chemical
solutions; (3) the use of native vegetation; (4) chemical application,
as needed; and (5) the collection and proper disposal of unused
pesticides, herbicides, and fertilizers.

The Permiftee shall ensure that their employees or contractors or
employees of contractors applying registered pesticides, herbicides,
and fertilizers shall work under the direction of a certified applicator,
follow the pesticide label, and comply with the State requirements.
All Permittee employees or contractors applying pesticides,
herbicides or fertilizers shall receive training on the BMPs annually.

(3) Erosion Control BMPs Program Plan

(a) The Permittee shall revise its SWMPP to:

(i) Include water quality impacts as a priority in selecting projects
for permanent erosion control improvements, ensuring that
rosiona1 areas with the potential for significant water quality
impact, but with limited public safety concerns, are also
considered a high priority for remediation. Identification of
erosional areas with the potential for significant water quality
impact shall include areas where there is evidence of rilling,
gullying, and/or other evidence of significant sediment
transport, and areas in close proximity to receiving waters
listed pursuant to Section 303(d) of the Act as impaired for
either sediment, siltation and/or turbidity, The Permittee shall
include procedures to identif’ and implement erosion control
projects based on water quality concerns.

(ii) Require the implementation of temporary erosion control
measures (e.g., erosion control blankets and/or fabrics, gravel
bag placement and silt fencing/fiber rolls) on erosional areas
with the potential for significant water quality impact if a
permanent solution is not immediately possible.
Notwithstanding any other implementation provisions, the
revised SWMPP shall require the implementation of such
erosion control measures on the 10 highest priority sites or a
maximum of$l,5 million spent on the highest priority sites
within two (2) years of submittal of the revised SWMPP,
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(iii) Modify the list of approved Erosion and Sediment Control
BMPs to include, at a minimum, at least all of those contained
in the City BMP Manual. The revised SWMPP shall also
provide for the implementation of alternative Erosion and
Sediment Control BMPs, where appropriate.

(iv) The Permittee shall develop and implement a program to
prevent erosion at its storm drain system outlets. The
Permittee shall install velocity dissipators or other BMPs to
reduce erosion at these locations.

(b) Within one (1) year of the effective date of the permit, the Permittee
shall submit a list of projects and implementation schedule for
permanent erosion control improvements as described in
D,1.f.(3)(a)(i) to DOH.

(4) Maintenance Facilities I3MPs Program Plan

(a) Baseyard Plans - For each maintenance baseyard located on Oahu,
the Permittee shall develop and implement a site-specific Storm
Water Pollution Control Plan (SWPCP) that includes, among other
things, a detailed site plan, site description, facility layout,
description of potential pollutant sources, site-specific BMPs,
inspection procedures, and spill cleanup procedures. An individual
at each facility (e.g., yard foreman) shall be charged with ensuring
implementation of the SWPCP. This individual shall be trained to
conduct inspections and identify areas for BMPs improvement. To
ensure consistency and provide assistancc and oversight, the
Pennittee shall identifS’ an individual, also trained to conduct
inspections and identify areas for BMPs improvement and
independent of any specific baseyard, who shall conduct inspections
of all six (6) baseyards at least quarterly. The Permittee shall submit
the site-specific SWPCP for each maintenance baseyard within
i So days of the effective date of this permit.

(b) Dewatering Facility - The Permittee shall identify and construct, if
necessary, a dewatering facility for dewatering and disposal of
debris removed from its M54. DOT-HWYS shall submit a plan for
how it will address dewatering wastes to DOS within one (1) year of
the effective date of the permit.
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(c) Maintenance EMPs - The Permittee shall develop and implement a
written set of maintenance BMPs for routine and emergency
In-house activities within 90 days of the effective date of this permit.
Activity specific BMPs shall be organized as a manual and be
created in a format that facilitates its use by field staff (i.e., field
friendly). It shall be distributed to all field staff and shall
complement the overall goals of the SWMPP.

(d) Training - The Permittee shall develop and implement a formal
storm water awareness training program for Oahu District
Maintenance supervisors and staff that identifies potential sources of
pollution, general BMPs that can be used to reduce and/or eliminate
such sources, and specific BMPs for their facilities and activities.
The training shall incorporate components of the public education
campaign being implemented by the City and educate staff that they
serve a role in protecting water quality. Maintenance supervisors
and staff shall be made aware of the NPDES permit, the overall
SWMPP, the SWPCP for their baseyard, and the applicable BMPs
Program(s). The training shall be developed and submitted to DOH
for review and acceptance within two (2) years of the effective date
of this permit. Permittee maintenance staff shall receive training
within three (3) years of the effective date of this permit, and
annually thereafter.

(5) Storm Water Pollution Control for Flood Control Projects

(a) Pump Station - The Permittee shall implement the flood control
project activities described in the SWMPP, including monthly
inspection and maintenance of the Interstate H-I Punahou Pump
Station.

g. Industrial and Commercial Activities Discharge Management Program

The Permittee shall develop and implement an industrial and commercial
discharge management program to reduce to the MEP the discharge of
tollutants from all industrial and commercial facilities and activities which
initially discharge into the Permittee’s MS4. At a minimum, the program shall
include:

(1) Inventory and Map ofIndustrial Facilities and Activities. The Permittee
shall update and submit, in electronic and paper format, the industrial
facilities and activities inventory (industrial inventory), sorted by TMK,
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and map of such facilities and activities discharging, directly or indirectly,
to its MS4 within the 4311 End-of-Year Report (also known as the permit
renewal application). The industrial inventory update may be based on the
following;

+ Findings from follow-up investigations of the December 2000 Storm
Water Questionnaire Survey of Parcels Adjacent to Highway
Rights-of-Way (Questionnaire Survey);

+ Available information about parcel owners from the City and the
State; and/or

+ Collection of new information obtained during field activities or
though other readily available intra-agency informational databases
(e.g., business licenses, pretreatment permits, sanitary sewer
hook-up permits.

The industrial inventory shall include the facility name, street address,
TMK, nature of business or activity, Standard Industrial Classification
(SIC) code(s) that best reflect the facility product or service, principal
storm water contact, receiving State watet and whether a Notice of
General Permit Coverage NGPC) under HAR, Chapter 11-55,
Appendix B, NPDES General Permit Authorizing the Discharge of Storm
Water Associated with Industrial Activities (General Industrial Storm
Water permit) or any other applicable NPDES permit has been obtained,
including a permit or file number and issuance date.

At a minimum, the industrial inventory shall include facilities and
activities such as:

+ Municipal Landfills (open and closed)
• Hazardous waste recovery, treatment, storage and disposal facilities
+ Facilities subject to Section 313 of the Emergency Planning and

• Community Right-to-Know Act, 42 U.S.C. 11023
+ Findings from follow-up investigations of the industrial facilities

identified in the Questionnaire Survey
+ Facilities subject to General Industrial Storm Water permit coverage

or any other applicable NPDES permit coverage which are adjacent
to the DOT-HWYS right-of-way or discharge to the MS4

+ And any other industrial facilit9 that either the Permittee or DOH
determines is contdbuting a substantial pollutant loading to the
DOT-HWYS MS4,
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(2) Inventory and Map ofCommercial Facilities and Activities. The
Permittee shall update and submit, in electronic and paper format, the
commercial facilities and activities inventory (commercial inventory),
sorted by priority areas, and map of such facilities and activities
discharging, directly or indirectly, to its MS4 within the permit renewal
application. The commercial inventory update may be based on the
following;

• Findings from follov’..up investigations of the Questionnaire Survey;
• Available information about parcel owners from the City and the

State; and/or
• Collection of new information obtained during field activities or

though other readily available intra-agency informational databases
(e.g., business licenses, pretreatment permits, sanitary sewer
hook-up permits).

The commercial inventory shall include, by priority area, the facility
name, street address, TMK, nature of business or activity, SIC code(s) that
best reflect the facility product(s) or service(s), principal storm water
contact, and receiving State water.

At a minimum, the commercial inventory shall include facilities and
activities such as:

+ Findings from follow-up investigations of the commercial facilities
identified in the Questionnaire Survey

+ Retail Gasoline Outlets
• Retail Automotive Services, including Repair Fdllities
+ Restaurants
• Any other commercial facility that either the Permbtee or DOH

determines is contributing pollutants to the DOT-HWYS MS4 that
may cause or contribute to an exceedance of State water quality
standards.

(3) Prioritized Areasfor Industrial and Commercial Facility and Activity
Inspections. The Permittee shall continue to update the plan to designate
priority areas for industrial and commercial facility and activity
inspections. The prioritized area plan should take into account the number
of industrial and commercial facilities in the area, the density of these
facilities, previous storm water violations in the area, and water quality
impairments in the area. The plan shall identify priority areas and set a
schedule for inspections within each area over the duration of this permit.
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The prioritized area plan shall be submitted to DON within one (1) year of
the effective date of this permit.

(4) Inspection ofIndus6ia! and Commercial Facilities and Activities

The industrial/commercial inspection program shall be submitted within
one (1) year of the effective date of this permit and updated as appropriate
to reflect the outcomes of the investigations discussed in the following
paragraphs.

(a) The Permittee shall complete follow-up investigations on all
industrial, commercial, and high-density residential parcels
discharging to its M84 that are identified in the Questionnaire
Survey.

(l) The Permittee shall ensure that all industrial and commercial
facilities and activities identified in the industrial and commercial
inventories required under Parts D.1.g.(l) and D.l.g.(2) are
inspected according to the schedule below. Inspectors shall
determine compliance with local ordinances and the terms of this
permit. If DON inspects a facility for compliance with the General
Industrial Storm Water permit coverage or any other applicable
NPDES permit, then the Permittee does not need to inspect the
facility that year.

All industrial facilities within a priority area shall be inspected in
accordance with the applicable portions of the “NPDES Compliance
Inspection Manual” (EPA 300-B-94-0 14). dated September 1994. The
Permittee shall send the inspection report(s) to the DON within
two (2) months of the inspection date. The Permittee shall also inspect
commercial facilities in the priority area to ensure compliance with local
ordinances and the terms of this permit. The Permittee shall conduct, at a
minimum, the following number of industrial and commercial inspections
each year in the priority areas scheduled for inspection:

Permit Year Number of Inspections

1 20

2 30

3 40

4 60
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Permit Year I Number of Inspections 1
I 5 80 I
If the Perinittee inspects all industrial and/or commercial facilities in a
priority area before completing the minimum number of inspections that
year, the Permittee shall begin inspections in the next priority area
scheduled for inspections. Each industrial facility that does not have
NPDES permit coverage under the NPDES permit program shall be
inspected at least twice every five (5) years, and each industrial facility
that does have such NPDES permit coverage is inspected at least once
every five (5) years. Commercial disehargers are to be ranked according
to relative risk of discharge of contaminated runoff to the DOT-HWYS
MS4. The highly ranked commercial facilities shall be inspected at least
once every five (5) years.

Inspections must consist ofa review of implementation of BMPs for
compliance with local ordinances and this permit to assess potential
impacts to receiving waters, Inspections shall also assess potential
sources of pollutants to the DOT-HWYS M84 and require controls to
prevent discharge of pollutants to the DOT-HWYS MS4.

Inspectors shall be trained to identif’ deficiencies, assess potential impacts
to receiving waters, and evaluate the appropriateness and effectiveness of
deployed BMPs and SWPCPs, if applicable.

The inspectors shall use an inspection checklist, or equivalent, and
photographs to document ito conditions and BMP conditions.

Records of all inspections shall be maintained for a minimum of
five (5) years, or as otherwise indicated.

(5) Enforcement Policyfor Industrial Facilities and Adilvities. The Perrnittee
shall develop and submit an enforcement policy that shall go into effect
when it has been documented that an industrial or commercial facility has
failed to comply with local ordinances and/or terms of this permit. This
policy shall be submitted to DOH for review and acceptance within 180
days of the effective date of this permit. The policy shall be part of the
overall escalating enforcement policy and must consist of the following:

+ Issuance of written documentation to a facility representative within
two (2) weeks of storm water deficiencies identified during
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inspection. Documentation must include copies of all field notes,
correspondence, photographs, and sampling results if applicable.

• A timeilne for correction of the deficiencies.
• Provisions for re-inspection and potential enforcement actions, if

necessary.

In the event the Permittee has exhausted all available sanctions and cannot
bring a facility or activity into compliance with local ordinances and this

pcrmit, or otherwise deems the facility or activity an immediate and
significant threat to water quality, the Permittee shall provide oral
notification to DOH within one (I) week of such determination. Oral
notification shall be followed by a copy of all inspection checklists, notes,
photographs, and related correspondence within two (2) weeks of the
determination. In instances where an inspector identifies a facility that has
not applied for the General Industrial Storm Water permit coverage or any
other applicable NPDES permit, the Permittee shall provide oral
notification to DOH within one (1) week of such determination. Such oral
notification shall be followed by written notification within two (2) weeks
of the determination.

(6) Training. The Permittee shall develop and provide training to staff on
how to conduct industrial and commercial inspections, the types of
facilities covered by the General Industrial Storm Water permit coverage
or any other applicable NPDBS permit, components in a SWPCP for
industrial facilities, BMPs and source control measures for industrial and
commercial facilities, and inspection and enforcement techniques. This
training shall be specific to DOT-HWYS activities, policies, and
procedures. The training shall be developed and submitted to DOH for
review and acceptance within 90 days of the effective date of this permit.
Permittee inspectors shall receive training within 180 days of the effective
date of this permit, and annually thereafter.

2. Revise the SWMPP, as necessary, if any discharge limitation or water quality
standard established in MAR, Section 11-54-4 is exceeded. The revisions shall
include BMPs andlor other measures to reduce the amount of pollutants found to be
in exceedance from entering State Waters.

3. Properly address all modifications, concerns, requests, and/or comments to the
satisfaction of the DOH and/or EPA.

a. SWMPP Modifications. The storm water pollution control activities described
in the SWMPP may need to be modified, revised, or amended from time to time
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over the life of the permit to respond to changed conditions and to incorporate
more effective approaches to pollutant control. Minor changes may be
proposed by the Permittee or requested by the the Director of Health (Director)
or the Regional Administrator of the EPA. Proposed changes that imply a
major reduction in the overall scope and/or level of effort of the SWMPP must
be made for cause and in compliance with 40 CPR § 122.62 and Part 124. A
written report shall be submitted to the Director for approval at least 30 days
prior to the initiation date of the major modification. The Permittee shall report
and justif’ all other modifications made to the SWMPP in the End-of-Year
Report for the year in which the modification was made.

b. System Modifications include any planned physical alterations or additions to
the permitted MS4 and any existing outfalls newly identified over the term of
the permit. All alterations and/or additions to the DOT-HWYS MS4 shall be
indicated in the End-of-Year Report. Major alterations and/or additions shall be
identified by letter within 30 days of the completion of the alteration and/or
addition.
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E. MONITORING REQUIREMENTS

Annual Monitoring Plan

a. The Permittee shall submit the Annual Monitoring Plan to the Director by
June 1st of each year for review and approval. The Annual Monitoring Plan
shall be implemented over the coming fiscal year.

b. The plan shall, at a minimum, include the following items:

(1) Written narrative of the proposed monitoring plan’s objectives and
description of activities;

(2) Written documentation of the following:
(a) Type, frequency, and location of data gathered on levels of

pollutants in non-stormwater discharges to the MS4;
(b) Characteristics (timing, duration, intensity, total rainfall) of the

storm event(s);
(c) Parameters for measured pollutant loads; and
(d) Range of discharge volumes to be monitored, as well as the timing,

frequency, and duration at which they are identified;
(3) Written documentation of the analytical methods to be used;
(4) Written documentation of the Quality Assurance/Quality Control

procedures to be used; and
(5) Estimated budget to be implemented over the coming fiscal year.

2. Ala Wai Canal, Kawa Stream, and Waimanalo Stream WLA

Working jointly with the City, the Permittee shall propose an implementation and
monitoring plan for the existing Ala Wal Canal, Kawa Stream, and Waimanalo
Stream WLA. The implementation plan shall identify specific DOT-HWYS activities
targeted to reducing total nitrogen and total phosphorus discharges in each watershed
as necessary to comply with the WLAs. The monitoring plan shall specif’ the water
quality monitoring and activity tracking necessary to demonstrate efforts to comply
with the urban source WLAs assigned to both the Permittee and City. The Permittee
shall submit these plans to DOH within one (1) yeat of the effective date of this
permit.

3. Other WLAs

As additional WLAs are adopted by DOH that identify the Perrnittee as a source, the
Permittee shall develop implementation and monitoring plans for a minimum of
one (I) additional WLA per year within one (1) year of the adoption date.
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F. REPORTING REQUIREMENTS

Mid-Year and End-of-Year Reports.

a. The Permittee shall submit the Mid-Year Report by March 31st of each year,
which shall cover the six (6) month period beginning on July 1st and ending on
December 31st. The Permittee shall submit the End-of-Year Report by
October 31st of each year, which shall cover the past fiscal year.

b. The Pertnittee shall revise its SWMPP to include a description of reporting
procedures and activities, including schedules and proposed content of reports
such that, at a minimum, the following is reported for each storm water program
component in each report:

(1) Requirements - Describe what the Permittee was required to do (describe
status of compliance with conditions of this permit and other
commitments set forth in the SWMPP).

(2 Past Activities - Describe activities over the reporting period in
comparison to the requirements, including, where applicable, progress
accomplished toward meeting specific measurable goals, standards and
milestones or other specific performance requirements. When
requirements were not fully met, include a detailed explanation as to why
the Permittee did not meet its commitments for the reporting period. Also
describe an assessment of the SWMPP, including progress towards
implementing each of the SWMPP program components.

(3) Future Activities - Describe planned activities, including, where
applicable, specific activities to be undertaken during the next reporting
period toward accomplishing specific measurable goals, standards and
•milestones or other specific performance requirements.

(4) Resources - Report on the status of the Permittee’s resource base for
implementing this NPDES permit during the applicable reporting period
and an estimate of the resources over and above those required in the
current reporting period that will be required in the next reporting period.

c. Modflcations. In each report, the Permittee shall describe any modifications
made to the SWMPP and implementation schedule during the past year,
including justifications. The Permittee shall also describe major modifications
made to the Permittee’s MS4, including1but not limited to, addition and
removal of outfalls, drainage lines, and treatment facilities.
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d. Program Effectiveness Reporting. Within one (1) year of the effective date of
the permit, the Pertnittee shall submit to DOI-1 a written strategy for determining
effectiveness of its SWMPP. The strategy shall include water quality
monitoring efforts as welt as program implementation information and other
indicators. The Permittee shall include an assessment of program effectiveness
and identification of water quality improvements or degradation beginning with
the second End-of-Year Report.

2. Annual Monitoring Report

a. The Permittee shall submit the Annual Monitoring Report by October 31st of
each year. The Annual Monitoring Report shall cover the past fiscal year.

b. The monitoring report shall at a minimum, include the following items:.

(I) Written narrative of the past fiscal year’s activities, including a description
of objectives, activities, and coordination with other agencies.

(2) Data gathered on levels of pollutants in non-storm water discharges to the
DOT-HWYS M54; and

(3) Using rainfall data collected by the Permittee and other agencies, the
Permittce shall relate rainfall events, measured pollutant loads, and
discharge volumes from the watershed and other watersheds that may be
identified from time to time by the Director or Permiffee.

3. Memorandum of Understanding (MOU)

a. Roles and Responsibilities of DOT-I-IWYS

DOT-HWYS shall continue to maintain and comply with the “Memorandum of
Understanding Between the Department of Transportation Highways Division,
State of Hawaii, and the Department of Environmental Services and the
Department of Facility Maintenance, City and County of Honolulu,” signed by
the Department of Environmental Services on December 19, 2001; by the
Department of Facility Maintenance on December 27, 2001; and the State
Department of Transportation, Highways Division on February 1, 2002,
Amendments to the MOU, if any, shall be summarized in the End-of-Year
Report.

b. Legal Authority of DOT-I-IWYS

DOT-HWYS shall continue to maintain and comply with the “Memorandum of
Understanding (MOU) Between Department of Transportation, State of Hawaii,
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and Department ofHealth, State of Hawaii” which was executed on
July 8, 1999, because 40 CFR l22.26(d)2(i) requires that DOT-HWYS obtain
the legal authority to control the discharge of pollutants to its storm sewer
system. Amendments to the MOLT, if any, shall be summarized in the
End-ofYear Report.
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AUTHORIZATION TO DISCHARGE UNDER THE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

In compliance with the provisions of the Clean Water Act, as amended, (33 U.S.C. 1251
et. secj; the “Act”); Hawaii Revised Statutes, Chapter 342D; and Hawaii Administrative Rules
(HAR), Department of Health (DOH), State of Hawaii, Chapters 11-54 and 11-55;

STATE 01? HAWAII
DEPARTMENT OF TRANSPORTATION

AIRPORTS DIVISION
(PERMITTEE)

is authorized to discharge storm water runoff and certain non-storm water discharges as
identified in Part 8.2 of this permit from the Department of Transportation (DOT), Airports
Division’s (DOT-AIR) Small Municipal Separate Storm Sewer System (Small MS4) at the
Honolulu International Airport (HNL), and additional storm sewer outfalls that may be identified
from time to time by the Permittee,

into Manuwai Canal, Kaloaloa Canal, Mamala Bay, Keehi Lagoon, and the Reef Runway Marine
Pond adjacent to the HNL, Island of Oahu,

in accordance with the general requirements, discharge monitoring requirements, and other
conditions set forth herein, and in the attached DOH “Standard NPDES Permit Conditions,”
dated December 30, 2005.

All references to Title 40 of the Code of Federal Regulations (CFR) are to regulations that
are in effect on July .1, 2004, except as otherwise specified. Unless otherwise specified herein,
all terms are defined as provided in the applicable regulations in Title 40 of the CER.

This pcrmit will become effective on January 19, 2007.

This permit and the authorization to discharge will expire at midnight, June 1,2011.

Signed this 9’ day of January, 2007.

(for) Director of Health
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A. GENERAL REQUIREMENTS

The Permittee shall:

Comply with all materials submitted in and with the following:

a. Reapplication (consisting of the Fiscal Year 2004-2005 Annual Report and the
Signatory and Certification Statement to NPDES Permit Applications, dated
September 26, 2005, for coverage under an NPDES permit for the HNL
Small MS4) received on October 6, 2005, by DOT memo (AIR-OME 05.195),
dated September 29, 2005; and

b. The DOT-AIR revision to Section 3 of the End-of-Year Report, dated
April 6, 2006 (AIR-E 06.0003), received on April 17, 2006.

2. Retain a copy of this permit and all other related materials and the Storm Water
Management Program (SWMP), with all subsequent revisions, at the DOT-AIR, HNL
office.

3. Ensure that anyone working under this permit complies with the terms and conditions
• of this permit.

4. Include the permit number, III S000005, and the following certification with all
information required under this permit:

“I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate
the information submitted. Based on my inquiry of the person or persons
who manage the system, or those persons directly responsible for gathering
the information, the information submitted is, to the best of my knowledge
and belief, true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, including the

• possibility of fine and imprisonment for knowing violations.”

5. Submit all information required under this permit to the following addresses:

i. Director of Health
Clean Water Branch
Environmental Management Division
Department of Health
P.O. Box 3378
Honolulu, HI 9680 1-3378

Final Permit
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b. Regional Administrator
U.S. Environmental Protection Agency, Region 9
Attention: WTR-7; NPDES/DMR
75 Hawthorne Street
San Francisco, CA 94105-3901

Final Permit
January 19, 2007
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•B. DISCHARGE LIMITATIONS

The Permittee shall effectively prohibit non-storm water discharges through its
separate storm sewer system into State Waters. NPDES permitted discharges and
non-storm water discharges identified in Part B .2 of this permit are exempt from this
prohibition.

2. The following non-storm water discharges may be discharged into the Permittee’s
separate storm sewer system without an NPDES permit provided that the Permittee
determines that such discharges will not contain pollutants in amounts that will cause
or contribute to a violation of an applicable water quality standard and the SWMP
shall “identify and ensure the implementation of appropriate pollution prevention
measures for the non-storm water component(s) of the discharge.”

a. Water line flushing;
b. Landscape irrigation and irrigation water, excluding run-off from commercial

• agriculture;
c. Diverted stream flows;
d. Rising ground waters;
e. Uncontaminated ground water infiltration (as defined in 40 CFR §35.2005(20));
f. Uncontaminated pumped ground water, not including construction related

dewatering activities;
g. Discharges from potable water sources, including emergency eye wash basins

and showers, drinking fountains, and foundation drains;
h. Air conditioning condensate;
i. Springs;
j. Water from crawl space pumps, including discharge from buildings with

basements, and crawl space pumps.used by utility companies to dewater utility
manholes and other maintenance and operating substructure facilities, and
footing drains;

k. Lawn watering runoff;
1. Water from individual residential car washing;
m. Water from charity car washes;
n. Flows from riparian habitats and wetlands;
o. Dechlorinated swimming pool discharges;
p. Exterior building wash water (water only);
q. Residual street wash water (water only), including wash water from sidewalks,

plazas, and driveways, but excluding parking lots;
r. Discharges or flows from fire fighting activities; and
s. Water from the Japanese, Chinese, and Hawaiian garden water features located

within the International Terminal Complex, not including any water feature
cleaning effluent.

Final Permit
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3. The Perrnittee may also develop a list of other similar occasional incidental non-
storm water discharges (e.g. non-commercial or charity car washes, etc.) that will not
be addressed as illicit discharges. These non-storm water discharges must not be
reasonably expected (based on information available to the Permittee) to be
significant sources ofpollutants to the Small MS4, because of either the nature of the
discharges or conditions the Permittee has established for allowing these discharges
to the Small MS4 (e.g., a charity car wash with appropriate controls on frequency,
proximity to sensitive waterbodies, Best Management Practices (BMPs) on the wash
water, etc.). The Permittee shall document in the storm water management program
any local controls or conditions placed on the discharges, and include a provision
prohibiting any individual non-storm water discharge that is detennineçl to be
contributing pollutants to the Small MS4.

4. The discharge of pollutants from storm water runoff from areas of industrial activity
shall be reduced using the “best available technology economically achievable
(BAT)” and the “best conventional pollution control technology (BCT)” standards
as required by HAR, Chapter 11-55, Section 1 l-55-15(b)(l) and 40 CFR § 125.3.

5. The discharge of pollutants from all other areas of the Permittee ‘s facility shall be
reduced to the “maximum extent practicable (MEP)” as required by the Act
Section 402(p)(3)(iii) and 40 CFR § 122.26(d)(2)(iv).

Final Permit
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C. RECEIVING WATER LIMITATIONS

The discharge shall comply with the basic water quality criteria which states:

“All waters shall be free of substances attributable to domestic, industrial, or other
controllable sources of pollutants, including:

(1) Materials that will settle to form objectionable sludge or bottom deposits;
(2) Floating debris, oil, grease, scum, or other floating materials;
(3) Substances in amounts sufficient to produce taste in the water or detectable

off-flavor in the flesh of fish, or in amounts sufficient to produce objectionable
color, turbidity or other conditions in receiving waters;

(4) High or low temperatures; biocides; pathogenic organisms; toxic, radioactive,
corrosive, or other deleterious substances at levels or in combinations sufficient
to be toxic or harmful to human, animal, plant, or aquatic life, or in amounts
sufficient to interfere with any beneficial use of the water;

(5) Substances or conditions or combinations thereof in concentrations which
produce undesirable aquatic life; and

(6) Soil particles resulting from erosion on land involved in earthwork, such as the
construction of public works; highways; subdivisions; recreational, commercial;
or industrial developments; or the cultivation and management of agricultural
lands.”

2. The discharge shall not cause or contribute to a violation of any of the applicable
beneficial uses or water quality objectives contained in HAR, Chapter 11-54, titled
“Water Quality Standards.”

3. The Permittee shall timely inspect the reCeiving state waters, effluent and control
measures and BMPs to detect violations of and conditions which may cause
violations of the basic water quality criteria as specified in HAR, Chapter 11-54,
Section 11-54-4. (e.g., the Permittee shall look at effluent and receiving state waters
for turbidity, color, floating oil and grease, floating debris and scum, materials that
will settle, substances that will produce taste in the water or detectable off-flavor in
fish, and inspect for items that may be toxic or harm,tül to human or other life.)

4. The Permittee shall immediately take action to stop, reduce, or modify the discharge
of pollutants as needed to stop or prevent a violation of the basic water quality criteria
as specified in HAR, Chapter 11-54, Section 11-54-4.

Final Permit
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0. STORM WATER MANAGEMENT PROGRAM (SWMP)

The Permittee shall:

Continue to implement, update, and enforce the Storm Water Management Program
(SWMP) designed to address the requirements of this permit and limit, to the MEP,
the discharge of pollutants to and from its Small M54 to protect water quality and to
satisfy the appropriate water quality requirements of the Act. The SWIvIP shall be
updated and modified per the requirements of this permit and shall be submitted to
DOH and EPA within one (1) year from the effective date of this permit, or as
otherwise specified, and shall filly implement the SWMP upon submittal to DOll
and EPA. The Permittee shall continue to implement the existing SWMP until
submittal of the revision. The SWMP and any of its revisions, additions, or
modifications are enforceable components of this permit.

The SWMP shall include the following information for each of the SWMP
components described in Part 0.1 .a. - 0.1 .h. below:

• The BMPs, plus underlying rationale, that shall be implemented for each of the
program components.

• .The measurable standards and milestones for each of the BMPs, plus underlying
rationale, including interim measures to aid in determining level of effort and
effectiveness of each program component.

• The name or position title and affiliation of the person or persons responsible
for implementation or coordination of each program component.

• Monitoring to detennine effectiveness of Wasteload Allocation (WLA) controls
and of the overall storm water program.

a. Public Education and Outreach

The Permittee shall continue to implement an annual education program for the
following Targeted Groups and General Public. The SWMP shall include a
written public education plan for how the Permittee will reach all targeted
audiences and implement the permit requirements described bekiw.

Final Permit
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(1) Targeted Groups. The Permittee shall address the following targeted
groups in the public education plan, and shall describe outreach activities
and anticipated frequencies that each activity will be conducted over the
permit term:

• DOT-Am employees
• DOT-AR consultants
• DOT-AR tenants not meeting the definition of industrial activities

under 40 CFR § l22.26(b)(14)
a DOT-AR tenants (industrial facilities) covered by the NPDES

pennit program
• Construction Contractors on DOT-MR property
• Any other source that the Permittee determines may contribute a

significant pollutant load to its Small MS4

(2) General Public. The Permittee shall include in the public.education plan
the following activities, with anticipated frequencies that each activity will
be conducted over the permit term:

• Public Service Announcements (PSAs)
• Distribution of brochures or fact sheets and alternative information

sources with the telephone numbers to use to report illegal
discharges to the DOT-MR Small MS4 (e.g., posters, magnets,
stickers, etc.).

• Participation in special events (e.g., storm drain stenciling programs,
community clean-ups, citizen watch groups, and “Adopt-A-Storm
Drain” programs) and exhibits.

• Web site
• Pesticides, herbicides, and fertilizer use program
• Training for the Target Group, etc. on pollution prevention BMPs in

the SWMP.
• Forming partnerships with all HNL tenants and the general public to

fWflll the requirements of this program.
• Incorporating public meetings/citizen panels to discuss storm water

management policies.
• Distribute brochures and guidances on a hazardous waste

information, awareness, and recycling program to promote
awareness of proper disposal and handling of commonly dumped
“household type” hazardous waste (e.g., used motor oil, antifreeze,
pesticides, and other toxics) within HNL for wastes.

(3) Annual Survey. The Permittee shall evaluate the progress of the public
education program by conducting an annual survey of HNL employees
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and tenants to measure both behavior and knowledge relating to storm
water. The results of the survey, with a comparison to past surveys, as
applicable, shall be summarized in the End-of-Year Report.

b. Public Involvement/Participation

The Permittee shall include the public in developing, reviewing, and
implementing the SWMP. The draft SWMP shall be made available to the
public on the DOT-AIR Website and at local offices. An informational meeting
shall be scheduled and announced prior to finalizing the SWMP to solicit
comments and answer questions from the public. Other activities to involve the
public might include organizing a citizen advisory group to solicit ongoing
input from the public about changes to the SWMP and specific SWMP-related
projects, or organizing water quality-focused clean-up events to educate the
public about storm water impacts from airports.

c. Illicit Discharge Detection and Elimination

(1) Illicit Connection I Illegal Discharge Elimination Program Plan

(a) Identlcation ofIllicit Connections and/or Illegal Dischcirges - The
Permittee shall revise its SWMP to include procedures for the
identification of and response to possible illicit connections and
illegal discharges. These procedures shall include, but not be limited
to, specific time deadlines for responding to identified discharges.

(b) Licensesfor private drain connections. The Permittee shall require a
permit or approval for private drain connections and discharges of
sheet flow from industrial and/or construction activities to the
DOT-AIR Small MS4 and maintain a database of all approved
connections and discharges to its Small MS4. The Annual Report
shall include a table showing the facilities with pennitted
connections and/or discharges (via sheet flow from industrial and/or
construction activities) to the DOT-MR Small MS4.

(c) Field Screening. The Perthittee shall include a written plan for
observing major and minor outfalls to screen for improper
discharges. The plan shall designate priority areas for screening,
specify the frequency for screening, and identify the procedures to
be followed if a discharge is observed. The field screening plan
shall be submitted to DOR within one (1) year of the effective date
of this pennit.
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(d) Investigate complaints. The Permittee shall promptly investigate
observed, suspected, or reported illicit flows and pursue enforcement
actions, as appropriate. To assist in this effort, within one (1) year of
the effective date of this permit, the Permittee shall:

(i) Develop a database to identify improper discharge activity by
DOT-AIR Property ID Number. The database shall include
information about each suspected improper discharge, the
Permittee’s investigation of that discharge, follow-up activities,
and the resolution of each discharge;

(ii) Implement a program to facilitate public reporting of illicit
discharges (e.g., environmental hotline and/or website for
reporting); and

(iii) Develop and implement a response plan to be consistent with
the requirements in this permit.

(e) Enforcement. The Permittee shall ensure compliance with local
ordinances and pursue enforcement actions against property owners
with illegal drain connections and persons illegally discharging
pollutants to its Small I454 through remediation and/or removal of
the discharge.

(f) Prevent and Respond to Spills to the DOT-AIR Small M5’4. The
Permittee shall continue to assess the potential for hazardous and
other deleterious material spills into the DOT-AIR Small MS4..
Based on this assessment, the Permittee shall identify industries,
activities, or areas that need to be targeted for spill prevention
education. The Permittee shall work with the Aircraft Rescue Fire
Fighting (ARFF) Crew and other emergency response teams to
provide such education. This program shall be included in the
SWMP within one (1) year of the effective date of this permit.

The Permittee shall continue to implement procedures for
information sharing between the Permittee, the ARFF Crew and
other emergency response teams. The Permittee shall monitor and
track all spills to the storm sewer system, with the purpose of
identifying problematic (e.g., reoccurring) areas or activities.

The Permittee shall develop and implement a procedure whereby
DOH is notified of all wastewater spills or overflows from private
laterals and failing septic systems into their Small MS4. The
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Permittee shall prevent, respond to, contain, and clean up wastewater
from any such notification.

(g) Facilitate Disposal of Used Oil and Toxic Materials. The Permittee
shall implement or continue to implement a program(s) to facilitate
the proper management and disposal or recycling of used oil, vehicle
fluids, toxic materials, and other household hazardous wastes. Such
a program shall include educational activities, public information
activities, and identification of collection sites or methods. The
program(s) shall be implemented within one (1) year of the effective
date of the permit.

(h) Tracking - The Perrnittee shall maintain a database of illicit
connections, illegal discharges, and spills that tracks the type of
discharge, responsible party, DOT-AIR response, and resolution of
the discharge to the Small MS4.

(i) Training - The Permittee shall develop and provide training within
one (1) year of the effective date of this permit, and annually
thereafter, to staff on identifying and eliminating illicit connections,
illegal discharges, and spills to the Small MS4. This training shall
be specific to DOT-AIR activities, policies, and procedures.

d. Construction Site Runoff Control

(1) Plan Review andApproval - The Perniittee shall continue to implement
procedures for the receipt and consideration of public inquiries, concerns,
and infonnation submitted regarding construction activities within HNL
property. The Permittee shall:

(a) Not allow construction to commence on any contract or in-house
permit project unless and until it has verified that the project has
received from DOH a Notice of General Permit Coverage (NGPC)
under MAR, Chapter 11-55, Appendix C, NPDES General Permit
Authorizing the Discharge of Storm Water Associated with
Construction Activity (General Construction Activity Storm Water
permit) (unless the project will disturb less than one (1) acre of land)
and satisfied any other applicable requirements of the NPDES permit
program (e.g., an individual NPDES permit);

(b) Review Environmental Assessments (EAs) and Environmental
Impact Statements (ENs) prepared for new developments or areas of
sigirificant redevelopment in the HNL or its vicinity to ensure that
storm water pollution reduction measures are included in the
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development or redevelopment. As necessary, implement and
update criteria to guide the construction of stonn water
detention/retention structures or other structural facilities designed to
limit storm water pollution.

(c) Ensure that, prior to issuing a connection or discharge permit
requiring coverage under the General Construction Activity Storm
Water permit and)or any other applicable requirements of the
NPDES permit program, the project operator has provided proof of
filing a Notic of Intent (NOl) or NPDES application for permit
coverage and that a Construction BMPs Plan has been prepared;

(d) Review the appljcable Site-Specific BMPs Plan to verify that it filly
meets all requirements of DOT-AIR’s Standard Specifications
and/or Special Provisions (SSPs), the General Construction Activity
Storm Water permit, and any other requirements under the NPDES
permit program, as applicable. The contractor shall implement Site-
Specific BMPs to reduce storm water pollution caused by any
construction activities within the HNL; and

(e) Submit a table in the Annual Report showing the name and start date
of any construction projects on HNL property which cause land
disturbances and/or were covered by an NGPC. If the construction
project is covered by an NGPC, also provide the NGPC File number.

Within 180 days of the effective date of this permit, the Permittee shall
develop and submit for approval a checklist that its reviewers shall use in
evaluating the BMP Plans pursuant to this paragraph. Copies of this
checklist shall be provided to applicants for permits and to construction
contractors for their use in developing construction BMPs for
DOT-AIR-contracted construction projects.

(2) Standard Specifications and/or Special Provision Revision - The Permittee
shall revise its SSPs to require use of the current edition of the City’s
“Best Management Practices Manual for Construction Sites in Honolulu,”
(City BMP Manual) and the City’s “Rules for Soil Erosion Standards and
Guidelines,” on all contract, in-house, and permit construction projects in
Oahu. The Permittec shall incorporate these revised SSPs, either
explicitly or by reference, into its revised SWMP.

(3) Construction Site BMPs - The Permittee shall revise the listing and
description of Construction Activity BMPs in its SWMP to include, at a
minimum, the BMPs as contained and described in the City BMP Manual.

Final Permit
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(4) Construction .BMP Field Manual - Within 180 days of the effective date
of the permit, the Permittee shall develop and submit for approval a
Construction BMPs field manual describing various construction storm
water EMPs installation and maintenance procedures. The DOT-AIR
shall continue to use the existing field checklist during the development of
the Construction BMPs field manual. After submittal, the DOT-MR shall
implement the Construction BMPs field manual. After approval, a copy
of this Construction BMPs field manual shall be provided to all DOT-AIR
field staff involved in construction and/or erosion control projects
(contract and/or in-house [e.g., Maintenance Division] permit).

(5) Training - The Permittee shall provide annual training on the Construction
BMPs Program Plan to all DOT-MR staff with construction stbnn water
responsibilities, including construction engineers, maintenance staff, and
plan reviewers. This training shall be specific to DOT-AIR activities
(including the proper installation and maintenance of approved BMP5),
policies, and procedures.

(6) Initial Construction Inspections - Prior to the initiation of
ground-disturbing activities at any site, except for activities associated
with the installation of BMPs at a site, an engineer or qualified inspector
employed or retained by the Permittee who reviews and becomes familiar
with the BMPs Plan, shall inspect the site to document whether the BMPs
required by the BMPs Plan have been installed correctly and in the correct
locations prior to the commencement of ground-disturbing activity.

(7) Inspections and Enforcement - The Permittee shall revise its SWMP to
specify mandatory minimum project inspection and enforcement
requirements for DOT-AIR inspectors at all construction sites. In addition
to inspections required by the General Construction Activity Storm Water
permit, and as otherwise required under the NPDES permit program, all
in-house and contract construction projects shall be inspected at least
monthly by a qualified construction inspector who is independent (e.g.,
not involved in the day-to-day planning, design, or implementation) of the
construction projects to be inspected. The Permittee may use more than
one (1) qualified construction inspector for these inspections. The
Pennittee shall develop and implement a standard inspection form and
reporting procedures for use in these inspections. The inspection form
shall include, at a minimum, a checklist for the proper installation of
BMPs specified in the BMP Plan. The reporting procedures shall include,
at a minimum, notification of any deficiencies to the DOH. The Permittee
shall further develop and implement written procedures for appropriate
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corrective actions and foLlow-up inspections when an inspected project is
not in fill compliance with the NPDES permit, the General Construction
Activity Storm Water permit, or any other applicable requirements under
the NPDES permit program. These enforcement procedures shall be
submitted to DOH for review and acceptance within one (1) year of the
effective date of this permit.

e. Post-Construction Storm Water Management in New Development and
Redevelopment

(1) Develop design criteria - Within one (1) year of the effective date of this
permit, the Permittee shall develop, submit, and implement a Post
Construction BMP Manual with specific criteria establishing when
permanent post-construction BMPs (e.g., permanent detention/retention
structures, etc.) must be included in project design to address storm water
impacts and pollutants of concern. These criteria shall take into
consideration, among other things, potential water quality impacts
anticipated from the permanent post-construction conditions. Pennanent
post-construction BMPs to be considered shall include those designed to
treat storm water runoff and other structural type devices.

(2) Project Design Review - The Permittee shall not advertise any
construction project nor award any construction contract unless and until
the project design has been reviewed to ensure that appropriate permanent
post-construction BMPs have been included in the project design and are
included in the bid package. No project shall proceed without the
inclusion of appropriate permanent post-construction BMPs unless there is
specific documentation demonstrating that such post-construction BMPs
are not practicable. Project documents for projects that will include
installation ofpermanent post-construction BMPs shall also include
appropriate requirements for their fUture continued maintenance.

(3) SWMP Revisions -The Pennittee shall revise its SWMP as applicable to:

(a) Require installation and appropriate maintenance of permanent
post-construction BMPs, whçre applicable, on all New Development
and Significant Redevelopment projects that the Pennittee
undertakes.

(b) Include the following permanent post-construction BMPs in the
SWIv[P: infiltration basins, ihfiltration trenches, media filters,
Continuous Deflective Separation (CDS) units, and other similar
technologies.
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(4) BMP, Operation and Maintenance, and Inspection Database - Within
two (2) years of the effective date of this permit, the Permittee shall
develop and implement a system to compile a database of
post-construction BMPs and the frequency of maintenance and inspection
of the BMPs. The database shall include both public and private activities
or projects which initially discharge into the Permittee’s Small MS4 and
shall begin in the plan review stage with a database or geographic
information system (GIS). Within the permit renewal application, the
Permittee shall provide the plan to map the post-construction BMPs on the
GIS. In addition to the standard information collected for all projects
(e.g., project name, owner, location, startlend date, etc.), the database shall
also include, at a minimum:

• Type and number of Source Control BMPs
• Type and number of Treatment Control BMPs
• Latitude/Longitude coordinates of controls using Global Positioning

Systems (GPS) and NAD83 Datum
• Photographs of controls
• Operation and maintenance requirements, including frequency
• Frequency of inspections

(5) Retrofit Feasibility Study - The Permittee shall complete a feasibility study
to retrofit the existing Small MS4 discharging to receiving waters listed
pursuant to Section 303(d) of the Act for either sediment, siltation,
turbidity, and/or trash. The retrofits may include water quality EMPs to
meet State Water Quality Standards. A detailed scope of the feasibility
itudy shall be submitted to DOH within one (1) year of the effective date
of this permit. A final feasibility study shall be submitted to DOH within
three (3) years of the effective date of this permit. The Permittee shall
work with the Army Corps of Engineers, as necessary, to improve the
storm water quality features of flood control structures and the DOT-AIR
Small MS4.

(6) Education and Training

(a) Project Proponents. Within one (1) year of the effective date of this
permit, the Perniittee shall provide education and outreach material
for those parties who apply for DOT-AIR permit (e.g., developers,
engineers, architects, consultants, construction contractors,
excavators, and property owners) on the selection, design,
installation, operation and maintenance of storm water treatment
controls. The outreach material may include a simplified flowchart
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for thresholds triggering permits and requirements, a list of required
permits, implementing agencies, fees, overviews, timelines and a
brief discussion of potential environmental impacts associated with
storm water runoff.

(b) The Permittee shall provide annual training to all DOT-AIR staff
with project design and construction storm water responsibilities,
including design engineers, construction engineers, and plan review
staff, specific to DOT-AIR activities, policies, and procedures and
shall include training on the DOT-AIR Post Construction BMP
Manual.

f. Pollution Prevention/Good Housekeeping

(1) Debris Control BMPs Program Plan

(a) Inspection/Maintenance Schedule - The Permittee shall revise its
SWMP to include procedures and a schedule for inspections of the
following:

(i) Storm drainage system catch basins, gutters and open ditches,
trenches, and storm drains for the purpose of identifying if
cleaning of such structures is needed. Inspections,
maintenance and cleaning shall be done as necessary and at
least twice per year. Maintenance logs shall include the date,
quantity and type of debris the contractor removed from the
vicinity of the surface water booms. Inspection logs shall
include the date, identification number, and inspection results
of storm drain nodes and absorbent booms. Maintenance logs
shall include the date, quantity and type of debris the
contractor removed from Keehi Lagoon near the Aircraft
Rescue Fire Fighting Station.

(ii) Storm water retention basins. Inspections shall be done
annually and maintenance shall be performed semi-annually.
At a minimum, one inspection shall be performed before
November 1st of each year.

(iii) Runways/taxiways, major streets, and streets in the industrial
and commercial areas for sweeping and litter pickup as
specified in the SWMP or at least twice per month. Indicate
how and where the sweepings are disposed.
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(iv) Roads for repairs as specified in the SWMP.

The Annual Report shall include a table showing the date, quantity
and type of swept material, identification of swept runway/taxiway
and street sweeping, and reports of road inspection problems and/or
repairs.

(b) Storm Drain Mapping - The Permittee shall update, as necessary, the
mapping of its Small MS4 including outfalls, storm drain pipes, open
channels, storm drainage features, and facilities.

(c) Asset Management System - The Permittee shall continue to maintain
a comprehensive asset management system of the DOT-MR
Small MS4 and related appurtenances including maintenance
equipment, to ensure appropriate debris removal and system
maintenance. The asset management system shall, at a minimum,
include identification of the number and location of all drain inlets
and outfalls. The Permittee shall use this asset managemeni system
to establish priorities and to schedule and track efforts of appropriate
system maintenance and debris removal program activities such as
street sweeping, catch basin cleaning, and green waste and
accumulated soil removal. The asset management system shall
include justification of its priorities on the basis of potential impacts
to water quality.

(d) Storm Drain Placards - The Permittee shall revise its SWMP to
develop procedures and a schedule to install and maintain storm
drain placards. Priority shall be given to the Permittee’s industrial
and commercial areas and areas with pedestrian traffic. The
Permittee shall develop a system to track placement of placards and
procedures for maintenance staff to inspect placards during routine
maintenance activities.

(2) Chemical Applications BMPs Program Plan

(a) Training - The Permittee shall develop and implement a siiecific
training program for all potential appliers (bulk and hand-held) of
fertilizers, pesticides, and herbicides in the proper application of
these substances. The Permittee shall not permit the application of
fertilizers, pesticides, or herbicides unless the applier has first
received this training.
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(b) Implement appropriate requirementsforpesticide, herbicide, and
fertilizer applications. The Perrnittee shall revise its SWMP and
implement BMPs to reduce the contribution of pollutants associated
with the application, storage, and disposal of pesticides, herbicides,
and fertilizers from municipal areas and activities toits Small MS4
within one (1) year of the effective date of this permit. Municipal
areas and activities include, at a minimum, municipal facilities,
public right-of-ways, and landscaped areas.

Such BMPs shall include, at a minimum: (1) educational activities,
permits, certifications and other measures for municipal applicators;
(2) integrated pest management measures that rely on non-chemical
solutions; (3) the use of native vegetation; (4) chemical application,
as needed; and (5) the collection and proper disposal of unused
pesticides, herbicides, and fertilizers.

The Permittee shall ensure that their employees or contractors or
employees of contractors applying registered pesticides, herbicides,
and fertilizers shall work under the direction of a certified applicator,
follow the pesticide label, and comply with the State requirements.
All Permittee employees or contractors applying pesticides,
herbicides or fertilizers shall receive training on the BMPs annually.

(c) The Permittee shall continue to evaluate the extent and magnitude of
fertilizer and pesticide runoff, including golf courses, into the
DOT-AIR Small MS4, especially those parts of the system that
discharge to the Mamala Bay and Keebi Lagoon. If significant
sourccs are identified, the Permittee shall develop and implement
control measures for these sources.

(d) The Annual Report shall include a table showing date, quantity of
pesticide/herbicide/fertilizer, application location, and applicable
BMPs used during the application.

(3) Maintenance Facilities BMPs Program Plan

(a) Vehicle Baseyard Plans - For each maintenance baseyard, the
Permittee shall continue to implement and update a site-specific
Storm Water Pollution Control Plan (SWPCP) (formerly known as
BMPs) to minimize the discharge of pollutants in storm water runoff
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and to maintain compliance with conditions of this permit. An
individual at each facility (e.g., yard foreman) shall be charged with
ensuring implementation of the SWPCP. This individual shall be
trained to conduct inspections and identify areas for BMPs
improvethent. To ensure consistency and provide assistance and
oversight, the Permittee shall identify an individual, also trained to
conduct inspections and identify areas for BMPs improvement and
independent of any specific baseyard, who shall conduct inspections
of all baseyards at least quarterly. The Perinittee shall submit the
updated site-specific SWPCP for each maintenance baseyard within
180 days of the effective date of this permit. The SWPCP shall
include:

(i) A detailed site plan
(ii) Site description
(iii) Facility layout
(iv) Pollutants potentially present in storm water
(v) Pollutant sources (including but not limited to the identification

of non-storm water sources connected to the storm drainage
system)

(vi) Storm water outfalls and monitoring points in the Storm Water
Monitoring Plan

(vii) Monitoring procedures in the Storm Water Monitoring Plan
(viii)Maintenance BMPs
(ix) Inspection procedures
(x) Spill prevention and response procedures
(xi) Rules and regulations to prevent the discharge of pollutants

into the DOT-AIR Small MS4.

(b) Maintenance BMPs - The Perniittee shall develop and implement a
written set of maintenance EMPs for routine and emergency
in-house acStivities within 90 days of the effective date of this permit.
Activity specific BMPs shall be organized as a manual and be
created in a format that facilitates its use by field staff (e.g., field
friendly). It shall be distributed to all field staff and shall
complement the overall goals of the SWMP. The Annual Report
shall include records showing the implementation and/or
maintenance of the BMPs, the effectiveness of the BMPs and how
the effectiveness of the BMPs is determined.
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(c) Training - The Perniittee shall develop and implement a formal
storm water awareness training program for HNL Maintenance
Facility supervisors and staff that identifies potential sources of
pollution, general BMPs that can be used to reduce andlor eliminate
such sources, and specific BMPs for their facilities and activities.
The training program shall identify why certain BMPs included in
the training document tables are not applicable to the facilities and
activities. The training shall incorporate components of the public
education campaign and educate staff that they serve a role in
protecting water quality. Maintenance supervisors and staff shall be
made aware of the NPDES permit, the overall SWMP, the SWPCP
for their baseyard, and the applicable BMPs Program(s). The
training shall be developed and submitted to DOH for review and
acceptance within two (2) years of the effective date of this permit.
Permittee maintenance staff shall receive training within
three (3) years of the effective date of this permit, and annually
thereafter.

g. Industrial and Commercial Activities Discharge Management Program

The Permittee shall develop and implement an industrial arid commercial
discharge management piogram to reduce to the MEP the discharge of
pollutants from all industrial and commercial facilities and activities which
initially discharge into the Pennittee’s Small MS4. At a minimum, the program
shall include:

(1) Inventory and Map ofIndustrial Facilities and Activities. The Permittee
shall update and submit, in electronic and paper format, the industrial.
facilities and activities inventory (industrial inventory), sorted by HNL
Property ID Number, and map of such facilities and activities discharging,
directly or indfrectly, to its Small M54 within the 4111 End-of-Year Report
(also known as the permit renewal application).

The industrial inventory shall include the facility name, street address,
TMK or NNL Property ID Number, nature of business or activity,
Standard Industrial Classification (SIC) code(s) that best reflect the
facility product or service, principal storm water contact, receiving State
water, and whether a Notice of General Permit Coverage (NGPC) under
HAR, Chapter 11-55, Appendix B, NPDES General Permit Authorizing
the Discharge of Storm Water Associated with Industrial Activities
(General Industrial Storm Water permit) or NPDES Conditional “No
Exposure” Exclusion or any other applicable NPDES permit has been
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obtained, including an NPDES Permit or NGPC File Number, issuance
date, expiration date, and administrative extension date.

(2) Inventory and Map of Commercial Facilities and Activities. The
Permittee shall update and submit, in elcftonic and paper fonnat, the
commercial facilities and activities inventory (commercial inventory),
sorted by priority areas, and map of such facilities and activities
discharging, directly or indirectly, to its Small M54 within the permit
renewal application.

The commercial inventory shall include, by priority area, the facility
name, Street address, TMK or HNL Property ID Number, nature of
business or activity, SIC code(s) that best reflect the facility product(s) or
service(s), principal storm water contact, and receiving State water.

At a minimum, the commercial inventory shall include facilities and
activities such as:

+ Findings from follow-up investigations of the commercial facilities
identified in the Questionnaire Survey

• Retail Gasoline Outlets
• Retail Automotive Services, including RepairFacilities
• Restaurants
• Any other commercial facility that either the Permittee or DOH

determines is contributing pollutants to the DOT-MR Small MS4
that may cause or contribute to an exceedance of State water quality
standards.

(3) Survey ofIndustrial and Commercial Facilities and Activities

The Pernilttee shall distribute an annual environmental survey of all
industrial facilities for the following, as applicable: above ground storage
tanks, mobile storage tanks, underground storage tanks (active or closed),
mobile solvent recovery sites, spill response materials/kits locations, drum
storage sites, paint booth sites, hazardous materials storage sites, vehicle
wash sites, oil/water separators, aircraft/vehicle maintenance, waste
storage area (which includes sub categories of drums, batteries, and
solvent recovery systems), pre-treatment units (oil/water separators, and
retention basins), hazardous material storage sites (includes sub categories
of drums, cases, etc.), etc.

At the end of each permit year (using the annual environmental survey
which is completed by each of the industrial facilities), the list of tenants
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and activities shall be reviewed and evaluated for possible additions or
changes in the monitoring points. The Annual Report shall include:

(a) A table which shows the year of closure of the “Closed Underground
Storage Tanks;”

(b) Figure(s) (plan view) showing the locations where mobile storage
tanks are used or stored;

(c), A table showing the quantity of hazardous material storage and
whether the quantity for each specific substance is considered to be
“extreme;”

(d) Figure(s) and a table showing the location of all DOT-MR spill
response kits;

(e) The size of the contained area of the paint booth and the type of
paint booth for the facilities in Drainage Basin A, B, and D; and

(f) List of Tenants with the correct SIC Code (for primary and other
industrial activities) and the year of the inspection.

(4) Storm Water Pollution Controt Plan (SWPCP). The Permittee shall
develop, maintain, and provide a SWPCP to all HNL tenants conducting
industrial activities (especially commercial tenants such as car rental
agencies) which are covered by this permit and having discharges
composed entirely of storm water for their implementation within 30 days
after the effective date of this pennit.

The Penrtittee shall continue to implement and enforce the SWPCPs for
Tenant-Owned industrial facilities involved in vehicle or equipment
maintenance, vehicle or equipment theling, chemical storage, recycling,
reffise transfer stations, or convenience centers. The SWPCP shall
identify:

(a) Pollutants potentially present in storm water;

(b) Pollutant sources (including but not limited to the identification of
non-storm water sources connected to the storm drainage system);

(c) DOT-Am Small MS4 connection permits and sewer connection and
pretreatment permits;
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(d) Storm water outfalls and monitoring points in the Monitoring Plan;

(e) Monitoring procedures in the Monitoring Plan;

(0 Pollutant control procedures;

(g) Spill prevention and response procedures;

(h) Site-specific BMPs developed for facilities (e.g., maintenance of
facility and surrounding area(s), proper disposal of oil and grease,
application ofpesticides by certified applicator); and

(i) Rules and regulations to prevent the discharge of pollutants into the
DOT-MR Small MS4.

The Permittee shall identi&, maintain, and provide a list of Site-specific
Best Management Practices (BMP5) to all HNL tenants who do not meet
the Standard Industrial Classification (SIC) Codes as defined in 40 CFR
§ 1 22.26(b)(I 4)(i) through l22.26(b)( 1 4)(ix) and l22.26(b)(1 4)(xi)
within 30 days after the effective date of this permit. BMPs may include
placement of drip pans or absorbent material under equipment, as
required, in order to limit leakage and spills to street surfaces.

(5) Inspection ofIndustrial and Commercial Facilities and Activities

The industrial/commercial inspection program shall be updated to reflect
that all industrial and commercial facilities and activities identified in the
industrial and commercial inventories required under Parts D. 1 .g.(l) and
D. 1 .g.(2) are inspected according to the schedule below. Inspectors shall
determine compliance with local ordinances and the terms of this permit.
If DOH inspects a facility for compliance with the General Industrial
Storm Water permit coverage or any other applicable NPDES permit, then
the Pennittee does not need to inspect the facility that year.

All industrial facilities shall be inspected in accordance with the “NPDES
Inspection and Enforcement Manual,” dated April 2006, by the DOT-MR
Environmental Program or applicable portions of the “NPDES
Compliance Inspection Manual” (EPA 300-B-9-014), dated
September 1994, whichever is more stringent. The Permittee shall send
the inspection report(s) to the DOH within two (2) months of the
inspection date. The Pennittee shall also inspect commercial facilities to

Final Permit
January 19, 2007



PART D
PERMiT NO. HI S000005
PAGE 25 of 39

ensure compliance with local ordinances and the terms of this permit. The
Perniittee shall conduct, at a minimum, the following number of industrial
and ‘commercial inspections each year:

Permit Year Number of Inspections

1 10

2 20

3 30

4 40

5. 50

If the Permittee inspects all industrial and/or commercial facilities before
completing the minimum number of inspections that year, the Permittee
shall begin inspections in the next area scheduled for inspections. Each
industrial facility that does not have NPDES permit coverage under the
NPDES permit program shall be inspected at least annually, and each
industrial facility that does have such NPDES permit coverage is
inspected at least onèe during the tenn of this pennit. Commercial
disehargers with a high risk of discharge of contaminated runoff to the
DOT-AIR Small MS4 shall be inspected at least annually.

Inspections must consist of a review of implementation of BMPs for
compliance with local ordinances and this permit to assess potential
impacts to receiving waters. Inspections shall also assess potential
sources of pollutants to the DOT-AIR Small MS4 and require controls to
prevent discharge ofpollutants to the DOT-AIR Small MS4.

Inspectors shall be trained to identit’ deficiencies, assess potential impacts
to receiving waters, and evaluate the appropriateness and effectiveness of
deployed BMPs and SWPCPs, if applicable.

The inspectors shall use an inspection checklist, or equivalent, and
photographs to document site conditions and BMP conditions.

Records of all inspections shall be maintained for a minimum of
five (5) years, or as otherwise indicated.

(6) Enforcement Policyfor Industrial Facilities and Activities. The Permittee
shall develop and submit an enforcement policy that shall go into effect
when it has been documented that an industrial or commercial facility has
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failed to comply with local ordinances and/or terms of this permit. This
policy shall be submitted to DON for review and acceptance within 180
days of the effective date of this permit. The policy shall be part of the
overall escalating enforcement policy and must consist of the following:

+ Issuance of written documentation to a facility representative within
two (2) weeks df storm water deficiencies identified during
inspection. Documentation must include copies of all field notes,
correspondence, photographs, and sampling results if applicable.

• A timeline for correction of the deficiencies.
• Provisions for re-inspection and potential enforcement actions, if

necessary.

The Permittee shall submit. a table in the Annual Report showing the date,
facility and reason for the verbal warning(s) and/or written Notice of
Violation(s).

In the event the Permittee has exhausted all available sanctions and cannot
bring a facility or activity into compliance with local ordinances and this
permit, or otherwise deems the facility or activity an immediate and
significant threat to water quality, the Permittee shall provide oral
notification to DON within one (1) week of such determination. Oral
notification shall be followed by a copy of all inspection checklists, notes,
photographs, and related correspondence within two (2) weeks of the
determination. In instances where an inspector identifies a facility that has
not applied for the General Industrial Storm Water permit coverage or any
other applicable NPDES permit, the Permittee shall provide oral
notification to Doll within one (1) week of such determination. Such oral
notification shall be followed by written notification within two (2) weeks
of the determination.

(7) Training. The Permittee shall develop and provide training to staff on
how to conduct industrial and commercial inspections, the types of
facilities covered by the General Industrial Storm Water permit coverage
or any other applicable NPDES permit, components in a SWPCP for
industrial facilities, BMPs and source control measures for industrial and
commercial facilities, and inspection and enforcement techniques. This
training shall be specific to DOT-Am activities, policies, and procedures.
The training shall be developed and submitted to DOS for review and
acceptance within 90 days of the effective date of this pennit. Permittee
inspectors shall receive training within 180 days of the effective date of
this permit, and annually thereafter.
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h. Hydrocarbon Removal and Remediation Plan

The Permittee shall continue to monitor the depth of the fuel plume and shalt
notify the DON at least 180 days before any construction which requires
remediation of the contaminated soil or construction dewatering activities. The
DOH reserves the right to include treatment protocols for these activities when
they occur. Modification of the pennit to include these treatment protocols
shall be considered a minor modification for the purpoées of 40 CFR Part 124.

2. Revise the SWMP, as necessary, if any discharge limitation or water quality standard
established in MAR, Chapter 11-54, Section 11-54-4 is exceeded. The revisions shall
include BMPs and/or other measures to reduce the amount of pollutants found to be
in exceedance from entering State Waters.

3. Properly address all modifications, concerns, requests, and/or comments to the
satisfaction of the DON and/or EPA.

a. SWMP Modifications. The stonn water pollution control activities and
compliance dates described in the SWMP may need to be modified, revised, or
amended from time to time over the life of the permit to respond to changed
conditions and to incorporate more effective approaches to pollutant control.
Minor changes may be proposed by the Permittee or requested by the the
Director or the Regional Administrator. Proposed changes that imply a major
reduction in the overall scope and/or level of effort of the SWMP must be made
for cause and in compliance with 40 CFR § 122.62 and Part 124. A written
report shall be submitted to the Director for approval at least 30 days prior to
the initiation date of the major modification. The Permittee shall report and
justify all other modifications made to the SWMP in the End-of-Year Report for
the year in which the modification was made.

b. System Modifications include any planned physical alterations or additions to
the permitted Small MS4, any changes to the quality and quantity of discharge,
and any existing outfalls newly identified over the term of the pennit, and any
new drainage system or additions to the existing system that will discharge into
a “Class 2, Inland Water” or “Class A, Marine Water,” as defined in MAR,
Chapter 11-54. All alterations and/or additions to the DOT-AIR Small
MS4 shall be indicated in the End-of-Year Report. Major alterations and/or
additions shall be identified by letter within 30 days of the completion of the
alteration and/or addition. New storm sewer systems or additions to the existing
storm sewer system shall be reported to the Director for approval before any
discharges occur.
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E. MONITORING REQUIREMENTS

Monitoring Plan

a. The Permittee shall revise and Submit the Monitoring Plan to the Director
within 180 days of the effective date of this permit for review and approval.
The Monitoring Plan shall be implemented over the term of the permit and
shall, at a minimum, include the following items:

(1) Written narrative of the proposed monitoring plan’s objectives and
description of activities;

(2) The monitoring locations on a sampling location map with an explanation
of why the location was selected and the identification of the pollutants of
concern for each of the sampling locations;

(a) Small MS4 monitoring locations shall be as follows:

Monitoring Location Description
Location

Airport Storm Drain Environmental Asset (EA) 100- oil water separator
(SD) 9572 manhole south side of Aokea Place

SD 9573 BA 101- open box culvert northwest of Taxiway A &
L

SD 9328 EA 102- storm water inlet AIR-O Baseyard

SD 7308 EA 105 - storm water inlet south of fence at north end
of Kaulele Street

SD 4283 Koi Pond - garden water features located within
Overseas Terminal Complex

(b) Tenant-Owned Industrial Facility monitoring locations shall be as
follows:

Monitoring Facility Description
Location -

SD 9572 & 9573 EA 100 & 101 - Aloha Airlines

SD 6875 Continental Airlines, Inc. (Continental Micronesia,
Chelsea Catering)

SD 7603 Delta Air Lines Gates and Aircraft Maintenance Area
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r— Monitoring FacUlty Description
Location

SD 9572 LA 100 - Hawaiian Airlines Maintenance Hanger Area

ditch north of facility Northwest Airlines, Inc.
near SD 4502

Discharge Point 001 United Parcel Service

near SD 4724

-_____________________________________

(3) The monitoring frequency;

(4) Visual inspection of physical objects and solid wastes;

(5) Rainfall depth, duration, location, and storm event return time;

(6) Written documentation of the following:

(a) Type, frequency, and location of data gathered on levels of

pollutants in non-storm water discharges to the Small MS4;
(b) Characteristics (timing, duration, intensity, total rainfall) of the

storm event(s);

(c) Parameters for measured pollutant loads; and

(d) Range of discharge volumes to be monitored, as well as the timing,

frequency, and duration at which they are identified;

(7) Monitoring of the following parameters

(a) For Small MS4

Discharge I Minimum Type of

[

Parameter (units) Limitation Monitoring Sample
{1} j Frequency {21 j

Calculated orFlow (GPD)
{4}

Estimated.

Biochemical Oxygen
{3} (4) Composite {5}

Demand (5-Day) (mg/I)

Chemical Oxygen Demand
{3) (4) Composite {S}(mg/I)

Total Suspended Solids
{3} 4} Composite {5}(mg/i)

Total Phosphorus (mg/I) {3} (4) Composite (5)
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= milligrams per liter = 1000 micrograms per liter
= micrograms per liter
= number per 100 milliliters
= Nephelometric Turbidity Units
= Wet season - November 1 through April 30
= Dry season - May 1 through October 31

NOTES:
(I) Pollutant concentration levels shall not exceed the discharge limits or be

outside the ranges indicated in the table. Actual or measured levels which
exceed those discharge limits or are outside those ranges shall be reported to
the Director as required in Section 16.f. of the Standard NPDES Permit
Conditions within 30 days after the Permittee becomes aware of the results.
The Permittee shall provide the DOH with an explanation of the pollutant
origin. Monitoring results shall be submitted on the DMR Form, This
requirement shall supersede the immediate reporting requirement in the
Standard NPDES Permit Conditions for these limitations only.

{2} The Permittee shall collect samples for analysis from a discharge resulting
from a representative storm. A representative storm means a rainfall that
accumulates more than 0.1 inch of rain and occurs at least 72 hours after the
jrevious measurable (greater than 0.1 inch) rainfall event.

“Grab sample” means a sample collected during the first 15 minutes of the
discharge.
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I Discharge Minimum Type of
Parameter (units) I Limitation Monitoring Sample

J {1} Frequency {2}

Total Nitrogen (mg/I) {6} (3) (4) Composite (5)

Nitrate+Nitrite Nitrogen
(3) {4} Composite {5}(mg/I)

Total Dissolved Solids (mg/I) (3) (4) Grab

Ammonia Nitrogen (mg/i) (3) Quarterly Grab{7}

Chlorophyl a (tgll) {7} {3} Quarterly Grab

Fecal Coliform or
Enterococcus (no./100 ml) (9) Quarterly Grab
{7}, {8}

5.0* / 2.0**
Quarterly GrabTurbidity (N.T.U.) (7)

{l0}

Oil and Grease (mg/i) 15 Annually Grab (11)

pH (Standard Units) (12) (4) Grab (13)

Toxic Pollutants (p.g/l) (14) {15} (4) {l6}

gallons per day
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“Composite sample” means a combination of at least two (2) sample
aliquots, collected at periodic intervals. The composite shall be flow
proportional; either the time interval between each aliquot or the volume of
each aliquot must be proportional to either the flow at the time of sampling

‘or the total flow since the collection of the previous aliquot. The Permittee
may collect aliquots manually or automatically.

Samples for analysis shall be collected during the first 15 minutes of the
discharge and at 15-minute intervals thereafter for the duration of the
discharge, as applicable. If the discharge lasts for over an hour, sample
collection may cease.

(3} No limitation at this time. Only monitoring and reporting is required.

(4) The discharge from the Japanese, Chinese, and Hawaiian garden water
features located within the International Terminal Complex to the Manuwai
Canal shall be monitored once per calendar quarter. The other discharges
shall be monitored once per calendar year.

{5} If the duration of the discharge event is less than 30 minutes, the sample
collected during the first 15 minutes of the discharge shall be analyzed as a
grab sample and reported toward the thlfillment of this composite sample
specification. If the duration of the discharge event is greater than
30 minutes, the Permittee shall analyze two (2) or more sample aliquots as a
composite sample.

(6) The Total Nitrogen parameter is a measure of all nitrogen compounds in the
sample (nitrate, nitrite, ammonia, dissolved organic nitrogen, and organic
matter present as particulates).

(7) Only the discharge from the Japanese. Chinese, and Hawaiian garden water
features located within the International Terminal Complex to the Manuwai
Canal shall be monitored.

(8) Applicable ifpotentially present in the discharge.

(9) Effluent limitation is the specific criteria established in HAR,
Chapter 11-54, Section 11-54-8 for the classification of the receiving state
waters, as applicable.

{ 10) Limitation refers to the geometric mean not to exceed the given value.

{I 1) The Permittee shall measure Oil and Grease using EPA Method 1664,
Revision A.

{ 12) For discharge into Class 2, Inland Waters, the pH shall not deviate more
than 0.5 units from ambient conditions and shall not be lower than 5.5 nor
higher than 8.0. For discharge into Class A, Marine Waters, the pH shall
not deviate more than 0.5 units from a value of 8.1, except at coastal
locations where and when freshwater from stream, stormdrain or
groundwater discharge may depress the pH to a minimum level of 7.0.
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I 3} The Permittee shall measure pH within 15 minutes of obtaining the grab
sample.

{14} Toxic pollutants, as identified in Appendix D of 40 CFR Part 122 or in
HAR, Chapter 11-54, Section 11-54-4, need only be analyzed if they are
identified as potential pollutants requiring monitoring in the SWPCP. The
Permittee shall test for the total recoverable portion of all metals, if
monitoring results indicate that the discharge limitation was equaled or
exceeded, the SWPCP shall be amended to include additional BMPs
targeted to reduce the parameter which was in excess of the discharge
limitation.

{ 1 5} Effluent limitations are the acute water quality standards established in
HAR, Chapter 11-54, Section 11-544. For pollutants which do not have
established acute water quality standards, any detected concentration greater
than 0.01 mg/I shall be reported.

{16} Cyanide and the volatile fraction of the toxic organic compounds shall be
sampled by grab sample. All other pollutants, as identified in Appendix D
of the 40 CFR Part 122 or in HAR Chapter 11-54, Section 11-54-4 shall be
sampled by composite sample.

(b) For Tenant-Owned Industrial Activities

‘ Discharge Minimum Type of
Parameter Limitation Monitoring Sample

{1} Frequency {2)

Flow (GPD) {3} {4} Calculated or
Estimated

Biochemical Oxygen Demand {3} {4} Composite (5)
(5-Day) (mg/I)

Chemical Oxygen Demand {3} {4} Comjosite (5)
(mg/l)

Total Suspended Solids (mg/I) {3} (4) Composite {5}

Total Phosphorus (mg/i) (3) (4) Composite {5}

Total Nitrogen (mg/i) (6) (3) {4} Composite {5}

Nitrate + Nitrite Nitrogen
(mg/i) {3} (4) Composite {5}

Oil and Grease (mg/I) 15 (4) Grab (7)

pH (Standard Units) {S} {4} Grab {9)

Aluminum (g/l) (10) {5} {4) Composite {5}

Cadmium (J.Lg/1) (10) 43 {4} Composite (5)
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Discharge Minimum Type of
Parameter Limitation Monitoring Sample

{1} Frequency {2}

Chromium (VI) (jig/I) (I0} 1,100 {4} Composite {5}

Copper(jig/1) {10} 2.9 {4} Composite {5}

Lead (jig/I) {10} 140 (4) Composite {5)

Nickel (jig/I) {10} 75 {4} Composite {5)

Silver (jig/i) {i0) 2.3 {4} Composite {5}

Zinc(jig/l){l0} 95 {4} Composite {5}

Benzene (jig/I) 1,700 {4} - Composite {5}

GPD = gallons per day
mg/i = milligrams per liter 1000 micrograms per liter
jig/I micrograms per liter

NOTES:
1) Pollutant concentration levels shall not exceed the discharge limits or be

outside the ranges indicated in the table, Actual or measured levels which
exceed those discharge limits or are outside those ranges shall be reported to
the Director as required in Section 1 6.f. of the Standard NPDES Permit
Conditions within 30 days after the Perrnittee becomes aware of the results.
The Permittee shall provide the DOH with an explanation of the pollutant
origin. Monitoring results shall be submitted on the DMR Form. This
requirement shall supersede the immediate reporting requirement in the
Standard NPDES Permit Conditions for these limitations only.

{2} The Permittee shall collect samples for analysis from a discharge resulting
from a representative storm. A representative storm means a rainfall that
accumulates more than 0.1 inch of rain and occurs at least 72 hours after the
previous measurable (greater than 0.1 inch) rainfall event.

“Grab sample” means a sample collected during the first 15 minutes of the
discharge.

“Composite sample” means a combination of at least two (2) sample
aliuots, collected at periodic intervals. The composite shall be flow
proportional; either the time interval between each aliquot or the volume of
each aliquot must be proportional to either the flow at the time of sampling
or the total flow since the collection of the previous aliquot. The Permittee
may collect aliquots manually or automatically.

Samples for analysis shall be collected during the first 15 minutes of the
discharge and at 15-minute intervals thereafter for the duration of the
discharge, as applicable. If the discharge lasts for over an hour, sample
collection may cease.

{3} No limitation at this time. Only monitoring and reporting is required.
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{4} Each monitoring location shall be monitored at least once during the term of
this permit.

{5} If the duration of the discharge event is less than 30 minutes, the sample
collected during the first 15 minutes of the discharge shall be analyzed as a
grab sample and reported toward the fulfillment of this composite sample’
specification. If the duration of the discharge event is greater than 30
minutes, the Permittee shall analyze two (2) or more sample aliquots as a
composite sample.

{6} The Total Nitrogen parameter is a measure of all nitrogen compounds in the
sample (nitrate, nitrite, ammonia, dissolved organic nitrogen, and organic
matter present as particulates).

{7} The Permittee shall measure Oil and Grease using EPA Method 1664,
Revision A.

{8) For discharge into Class 2, Inland Waters, the pH shall not deviate more
than 0.5 units from ambient conditions and shall not be lower than 5.5 nor
higher than 8.0. For discharge into Class A, Marine Waters, the pH shall
not deviate more than 0.5 units from a value of 8.1, except at coastal
locations where and when freshwater from stream, stormdrain or
groundwater discharge may depress the pH to a minimum level of 7.0.

{9 } The Permittee shall measure pH within 15 minutes of obtaining the grab
sample.

{ l0} The Pennittee shall test for the total recoverable portion of all metals. If
monitoring results indicate that the discharge limitation was equaled or
exceeded, the SWPCP shall be amended to include additional BMPs
targeted to reduce the parameter which was in excess of the discharge
limitation.

(8) Written documentation of the analytical methods to be used;

(a) Sample holding time;

(b) Preservation techniques; and

(e) Test method and method detection level:

(i) Conduct monitoring in accordance with test procedures
approved under 40 CFR Part 136, or unless otherwise
specified, with detection limits low enough to measure
compliance with the discharge limitations specified in
Part E.l.b.(7) of this permit. For cases where the
discharge limitation is below the lowest detection limit of
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the appropriate test procedure, the Permittee shall use the
test method with the lowest detection limit.

(H) If a test method has not been promulgated for a particular
constituent, the Permittee may use any suitable method
for measuring the level of the constituent in the discharge
provided the Permittee complies with 40 CFR Part 136.4
- Application for alternate test procedures.

(9) Written documentation of the Quality Assurance/Quality Control
procedures to be used;

(10) Data gathered on levels of pollutants in non-storm water discharges
to the DOT-AIR Small MS4;

(11) Using rainfall data collected by the Permittee, the Permittee shall
relate rainfall events, measured pollutant loads, and discharge
volumes from the DOT-AIR Small M54; and

(12) Estimated budget to be implemented for the term of the permit.

b. The Director may specify other discharge parameters, monitoring
requirements and limitations, in addition to the monitoring requirements
specified.

c. The DMRs for Aloha Airlines; Continental Airlines, Inc. (Continental
Micronesia, Chelsea Catering); Delta Air Lines Gates and Aircraft
Maintenance Area; Hawaiian Airlines Maintenance Hanger Area;
Northwest Airlines, Inc.; and United Parcef Service shall be submitted for
Calendar Year 2005 within 30 days of the effective date of this permit.

2. Other WLAs

As additional WLAs are adopted by DOH that identify the Permittee as a
source, the Permittee shall develop implementation and monitoring plans for a
minimum of one (1) additional WLA per year within one (1) year of the
adoption date.
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F; REPORTING REQUIREMENTS

End-of-Year Reports

a. The Permittee shall submit a detailed evaluation of all storm water control
measures implemented during the past fiscal year. The Permittee shall
submit the End-of-Year Report by August 31st of each year.

b. The Permittee shall revise its SWMP to include a description ofreporting
procedures and activities, including schedules and proposed content of
reports such that, at a minimum, the following is reported for each storm
water program component in each report:

(1) Requirements - Describe what the Permittee was required to do
(describe status of compliance with conditions of this permit and
other commitments set forth in the SWMP).

(2) Past Activities - Describe activities over the reporting period in
comparison to the rçquirenients, including, where applicable,
progress accomplished toward meeting specific measurable goals,
standards and milestones or other specific performance requirements
(e.g., an updated tenant list, SIC list, and issued connection permit
list, as well as the survey/inspection results and any noncompliance
documentation; a list of construction plans reviewed and
construction site investigations, report assessments of the need for
permanent detention/retention structures, the status of he
development and implementation of review criteria, and road
construction BMPs; a report on inspections and maintenance, a
report on activities and specific BMPs utilized by the Permittee and
its tenants not meeting the definition of industrial activities under
40 CFR § 1 22.26(b)( 14); a report on the permits/approvals issued for
connection to the DOT-MR Small MS4, denials of requests for
connection, and illicit discharges cited and removed throughout the
year; the number of outfalls screened, any complaints received and
corrected, and the number and location of dye or smoke tests
conducted; and Annual Monitoring Report as required in Part F.2. of
this permit). When requirements were not hilly met, include a
detailed explanation as to why the Pennittee did not meet its
commitments for the reporting period. Also describe an assessment
of the SWMP, including progress towards implementing each of the
SWMP program components.
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(3) Future Activities - Describe planned activities, including, where
applicable, specific activities to be undertaken during the next
reporting period toward accomplishing specific measurable goals,
standards and milestones or other specific performance
requirements.

(4) Resources - Report on the status of the Pennittee’s resource base for
implementing thjs NPDES permit during the applicable reporting
period and an estimate of the resources over and above those
required in the current reporting period that will be required in the
nest reporting period. The report shall include the breakdown of
monetary resources required in the past and next reporting periods
for each of the SWMP components.

c. Modj/ications. In each report, the Permittee shall describe any
modifications made to the SWMP and implementation schedule during the
past year, including justifications. The Permittee shall also describe major
modifications made to the Permittee’s Small MS4, including, but not
limited to, addition and removal of outfalls, drainage lines, and treatment
facilities.

d. Program Effectiveness Reporting. Within one (1) year of the effective
date of the permit, the Permittee shall submit to DOH a written strategy
for determining effectiveness of its SWMP. The strategy shall include
water quality monitoring efforts as well as program implementation
information and other indicators. The Permittee shall include an
assessment ofprogram effectiveness and identification ofwater quality
improvements or degradation beginning with the second End-of-Year
Report.

2. Annual Monitoring Report

The Annual Monitoring Report shall cover the past fiscal year and shall, at a
minimum, include the following items:

a. Written narrative of the past fiscal year’s activities, including a description
of objectives, activities, and coordination with other agencies;

b. A summary and analysis of monitoring data, submitted on the Discharge
Monitoring Report (DMR) Form(s) with the same units as used in
Part E.l.a.(7);

c. An explanation of the pollutant origin, as applicable;
d. A narrative evaluation addressing the need, if any, for additional or

different monitoring points;
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e. A monitoring plan to be implemented over the coining fiscal year. The
plan shall, at a minimurh, include the items listed in Part E.1 .a.

f. Report on any allowable emergency non-stonn water discharges for the
past fiscal year;

g. Data gathered on levels of pollutants in non-storm water discharges to the
DOT-MR Small MS4; and

h. Using rainfall data collected by the Permittee, the Pennittee shall relate
rainfall events, measured pollutant loads, and discharge volumes from the
DOT-MR Small MS4.

3. Memorandum of Understanding (MOU) - Roles, Responsibilities, and Legal
Authority of DOT-AIR

DOT-AIR shall continue to maintain and comply with the “Memorandum of
Understanding Between the Department of Transportation, State of Hawaii, and
Department of Health, State of Hawaii” which was executed on
March 29, 2000, to help the DOT-AIR comply with its NPDES permit
coverages for various airports. As stated in the MOU, 40 CFR 1 22.26(d)(2)(i)
requires that DOT-MR obtain the legal authority to control the discharge of
pollutants to its Small MS4. Amendments to the MOU, if any, shall be
summarized in the End-of-Year Report.
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Exhibit “I”

The following Section 4.26 ofthe General Conditions of Design-Build Contracts City
and County of Honolulu (02/2009) describes the terms of the CITY’s warranty to the
STATE, pursuant to the terms of ArticLe III, Paragraph 10 of the Master Agreement.
Section 4.26(e) is not applicable to the extent that it limits the guarantee period for a
period of one year upon final acceptance of the work by the Officer-in-Charge; for the
purposes of the Master Agreement the guarantee period of the CITY’s warranty to the
STATE is twenty-four (24) months after STATE acceptance of PROJECT work and
maintenance work.

[Insert Section 426 of the General Conditions of Design-Build Contracts City and
County of Honolulu (02/2009)]



(e) When the Officer-in-Charge determines that the project is substantially complete, a pre-final
inspection vill be conducted by the Officer-in-Charge along with representatives of other City agencies
interested in the project within seven days ofreceipt of the request from the Contractor.

(f) If the pie-final inspection discloses only minor discrepancies, the Officer-in-Charge shall aecepi
the project as substantially complete and issue in writing, a list of the discrepancies that need to be
cotreeted including all documents required by the Con.tract, hereinafter referred to as the “punch list,” and
the time in which the Contractor must complete the punch list, The date of acceptance ofthe project as
substantially complete shall signify the cud of the contract coinpletinn time.

The contractor shall, within seven days after receipt of the punch list, proceed to complete the
items on the punch list. Upon completion, the Contractor shall submit a written request for a final
Inspection, after which, if the Officer-in-Charge finds that all discrepancies are satisfactorily corrected, the
Officer-in-Charge will accept the project as completed1hereinafter referred to as “final acceptance,”

(ii) Noncompliance. If the Contractor fails to proceed or complete the punch list within the specified
times, the Officer-in-Charge may proceed to have such work performed at the Contractor’s expense, and
the Con etor’s sureties will be Liable therefor. The City shall be entitled to reasonable attorneys’ fees,
consultants’ fees and costs necessarily incurred by the Contractojs refusal to complete the contract and to
pay such costs of corrective work.

) Upon final acceptance, the Contractor shall be relieved of its responsibiJity in maintaining and
protecting the work and site and for injury to persons or property. Release of final payment shall be as
specified in section 6.7, “Final Payment.”

( (I) Prior to release of final payment, the Contractor shall submit, within thirty days after final
acceptance, or within such time as the Officer-in-Charge may allow, all remaining documents required by
the Contract.

4S6 Guarantee. (a) This guarantee shall be deemed supplemental to guarantee provisions provided in
other sections of the specifications for the individual units and systems ofunits so specified.

(6) Performance. The Contractor guarantees its performance and the perthrmance of its
subcontractors under the contract

Cc) Materials and equipment. The Contractor also guarantees all materials and equipment thrnished or
installed under the contract against defects and poor workmanship and to be in operable condition upon
final acceptance ofthe work or portions of the work, and that all such materials and equipment conform to
the requirements of this contract and be fit for the use intended.

(d) Design. The Contractor guarantees the design to meet the criteria and operating requirenients
specified and against failure to perfoqu in accordance with such criteria and operating requirements.

(e) Guarantee period. Unless otherwise specifically stated in the RIP that a longer period is intended,
the guarantee shall extend for a period of one year upon final acceptance of the work by the Officer-in-
Charge and shall include alt labor, materials, equipment arid parts. The Officer-in-Charge may also
detemiine the guarantee period to commence upon acceptance of the material or equipment installed, or
(02/09) GC.DB -39-



work performed. Furthermore, this period shall be extended from the time ofcorrection ofany defect or
fbilure, corrected under the terms of this guarantee, for a like period of one year. The Contractor shall
provide a new certificate of guarantee for the extended one-year period.

(0 Coirectiojir The Contractor shall correct all defects or failures discovered within the guarantee
period. The City will give the Contractor prompt written notice of such defects or failures following their
çliscovery. The Contractor shall commence corrective work within seven days following notification and
shall diligently prosecute such work to completion. The Contractor shall bear all costs ofcorrective work,
which shall include necessary disasseznb]y, transportation, reassembly and retesling, as well as repair or
rep lacement of the defective materials or equipment and any necessary disassembly and reassembly of
adjacent work.

(g) Noncompliance. If the Contractor fails to perform corrective work in the manner and wilbin the
time stated, the City ‘nay proceed to have such work performed at the Contractor’s expense, and the
Contractor’s suretIes will be liable therefor. The City shall be entitled to reasonable attorneys’ fees,
consultants’ fees and costs necessarily incurred by the Contractor’s refusal to complete the contract and to
pay such costs of corrective work.

(h) Perfbrmance bond. Unless otherwise specifically stated in the RN? that a longer period is
intended, the performance bond shall be in Ml force and effect for the duration of the contract and for a
period of one ycar after final acceptance of the contract by the Officer-in-Charge.

(i) Rights and remedies. The rights and remedies of the City under this provision do not preclude the
exercise of any other rights or remedies provided by this contract or by law with respect to unsatisfactory
work performed by the Contractor.

4.27 As-built drawings. The Contractor shall maintain at the job site two (2) sets of f141 size contract
drawings, marking them in red to show all variations between the construction actually provided and that
indicated or specified in the contract documents, including buried or concealed herein, or where variations
in scope or character ofwork from that of the original contract are authorized, the drawings shall be
marked to define the construction actually provided. Where equipment inslallation is involved, the size,
manukcturer’s name, model number and power input or output characteristics, as applicable, shall be
shown on the asbvilt drawings. The representations ofsuch changes shall conform to standards and
details as necessary to clearly poilray the as-built construction.

The drawings shall be maintained and updated on a daily basis. Monthly and final payments to the
Coiitractor shall be subject to prior approval of Ihe updated drawings, including approved Change Order
changes to design.

On completion of the work, both sets of marked-up drawings shall be delivered to the Officer-in
Charge and shall be subject to the Officer-in-Charge’s approval before acceptance.
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EXHIBIT 2

ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (“this Agreement”)
is entered into and is effective as of

___________,

2013 (the “Effective Date”), by and
between the CITY AND COUNTY OF HONOLULU, a municipal corporation of the
State of Hawaii, with its principal place of business and mailing address at Honolulu
Hale, 530 South King Street, Honolulu, Hawaii 96813 (“Assignor” or the “City”), and
the HONOLULU AUTHORITY FOR RAPID TRANSPORTATION, a semi
autonomous agency of the City and County of Honolulu, with its principal place of
business and mailing address at 1099 Alakea Street, Suite 1700, Honolulu, Hawaii 96813
(“Assignee” or “HART”).

WITNESSETH:

WHEREAS, the City, by HART, is constructing the Kamehameha Highway
Guideway, the Airport Guideway, and the City Center Guideway Sections (the “Project”)
of the Honolulu Rail Transit Project, which is a fixed guideway system (“HRTP”);

WHEREAS, the Project is proposed to be situated within highway rights-of-way
that are under the jurisdiction, authority, and control of the State of Hawaii, Department
of Transportation (“State”);

WHEREAS, in connection with the HRTP, Assignor and the State entered into
that certain Master Agreement between the City and County of Honolulu and the State of
Hawaii for the Honolulu Rail Transit Project (Sections to and from: Kamehameha
Highway Guideway, Airport Guideway and City Center Guideway) dated

___________

2013 (the “Master Agreement”);

WHEREAS, the Master Agreement contemplates Assignor and the State entering
into incidental or related agreements in connection with the HRTP, including, but not
limited to, Joint Use and Occupancy Agreements (collectively, “Related Agreements”;
the Master Agreement and the Related Agreements being collectively called the
“Agreements”);

WHEREAS, under Section 17-103 of the Revised Charter of the City and County
of Honolulu 1973, as amended (the “Charter”), HART has the authority to develop,
operate, maintain, and expand the HRTP;

WHEREAS, Ordinance 07-001 (2007) (“Ordinance 07-001”) requires that capital
costs to construct the HRTP shall be paid entirely from general excise and use tax
surcharge revenues, interest earned on those revenues, and any federal, state, or private
revenues;

WHEREAS, HART, as a semi-autonomous agency of the City, negotiated the
terms and conditions of the Agreements; and
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WHEREAS, in accordance with the provisions of the Charter and
Ordinance 07-001, Assignor wishes to assign all of its rights, duties, liabilities, and
obligations under the Agreements to Assignee and Assignee wishes to assume all such
rights, duties, liabilities and obligations under the Agreements;

NOW, THEREFORE, in consideration of the foregoing and of the mutual
promises hereinafter set forth, the parties hereto agree as follows:

1. TERMS. Terms not defined herein shall have the meanings ascribed to them in
the Agreements.

2. ASSIGNMENT. Assignor hereby assigns, transfers, sets over and delivers unto
Assignee, and its successors and permitted assigns, and all of the right, title and interest
of Assignor and all of Assignor’s rights, duties, liabilities and obligations in and to the
Agreements, to have and to hold the same with the benefit of all rights, powers, promises,
covenants and agreements which are set forth in the Agreements, as set forth in the
Agreements.

3. ASSUMPTION. Assignee, for itself and its successors and assigns, hereby agrees
to succeed to and to assume all of Assignor’s rights, duties, liabilities and obligations in
and to the Agreements. Furthermore, ASSIGNEE does hereby promise, covenant and
agree that Assignee will observe and perform all of the covenants in the Agreements
contained and on the part of Assignor to be observed and performed, including, without
limitation, the obligation to pay for all capital costs to construct the HRTP;

4. FUTURE RELATED AGREEMENTS. Assignor and Assignee hereby agree
that, if the City is required by to enter into any future Related Agreements with the State
(the “Future Agreements”), the City shall have the right to approve of the terms and
conditions of the Future Agreements and, upon execution of the Future Agreements by
the parties thereto, the rights, duties, liabilities and obligations of the City in and to such
agreement(s) shall be assigned to HART and HART shall assume all such rights, duties,
liabilities and obligations in and to the Future Agreements.

5. INDEMNITY. Assignee will indemnify, defend and hold Assignor harmless
from and against all obligations, liabilities, claims, accounts, and demands (including,
without limitation, attorneys’ fees) arising or accruing under the Agreements and Future
Agreements.

6. GENERAL PROVISIONS. The parties hereto agree that (1) the terms
“Assignor” and “Assignee,” as used herein, or any pronouns used in place thereof, shall
mean and include the named Assignor and Assignee and their respective successors and
permitted assigns, and shall be so construed such that, whenever applicable with
reference to any of them, the use of the singular shall include the plural, the use of the
plural shall include the singular, and the use of any gender shall include either or both of
the other genders, and (2) except as specifically set forth in this Agreement, all terms and
conditions of the Agreements shall remain in full force and effect.
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IN WITNESS WHEREOF, Assignor and Assignee have executed this Agreement
as of the Effective Date.

“Assignor” or “City” “Assignee” or “HART”

CITY AND COUNTY OF HONOLULU HONOLULU AUTHORITY FOR RAPID
TRANSPORTATION

Michael D. Formby, Director Daniel A. Grabauskas
Department of Transportation Services Executive Director and CEO

APPROVED AS TO FORM APPROVED AS TO FORM
AND LEGALITY AND LEGALITY

Deputy Corporation Counsel Deputy Corporation Counsel
For the City For HART
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CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII
CERTIFICATE

RESOLUTION 13-203, CDI, FDI

Commthee: INTERGOVERNMENTAL
AFFAIRS AND HUMAN
SERVICES

Title RESOLUTION AUTHORIZING THE EXECUTION OF AN INTERGOVERNMENTAL AGREEMENT WITH THE
STATE OF HAWAI, DEPARTMENT OF TRANSPORTATION, RELATING TO A MASTER AGREEMENT
BETWEEN THE CITY AND COUNTY OF HONOLULU AND THE STATE OF HAWAII FOR SECTIONS OF THE
HONOLULU RAIL TRANSIT PROJECT FROM KAMEHAMEHA HIGHWAY TO ALA MOANA CENTER, AND AN
AGREEMENT WITH THE HONOLULU AUTHORITY FOR RAPID TRANSPORTATION (HART) RELATING TO
THE CITY’S ASSIGNMENT AND HART’S ASSUMPTION OF THE CITY’S OBLIGATIONS THEREUNDER.

VERSIONS: COMMITTEE MEETINGS: COMMUNICATIONS!
REPORTS: MINUTES &VIDEOS TESTIMONIES (If Any):

RES13-203 CR-270 Click Here
RES13-203, CDI
RES13-203, CDI, FD1

________________

Voting Legend: *
= Aye w/Reservations

09/09/13 INTERGOVERNMENTAL CR-270 — RESOLUTION REPORTED OUT OF COMMITTEE FOR ADOPTION AS
AFFAIRS AND HUMAN AMENDED IN CD1 FORM.
SERVICES

09/11/13 COUNCIL RESOLUTION AMENDED TO FD1.

9 AYES: ANDERSON, CHANG, FUKUNAGA, HARIMOTO, KOBAYASHI,
MANAHAN, MARTIN, MENOR, PINE.

CR-270 AND RESOLUTION 13-203, CD1, FD1 WERE ADOPTED.

9 AYES: ANDERSON, CHANG, FUKUNAGA, HARIMOTO, KOBAYASHI*.

MANAHAN, MARTIN, MENOR, PINE.

I hereb certify that the above is a true record of action by the Council

tu
BERCE K. N MAU, CITY LERK

Introduced: 08/28/13 By: ERNEST MARTIN (BR)

VIDEOS — Click Here

ION.


